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Introduction 
 
The Yandi Land Use Agreement (YLUA) requires that an independent review of the 
workings and operation of the Agreement be conducted every five years. The 
Monitoring and Liaison Committee (M&L) met on 16 May at the Gumala Aboriginal 
Corporation Offices to finalize the terms of reference and to determine the 
timetable for the Review. 
 
The M&L advised that they wanted the Review concluded Mid-September, if 
possible, in part to allow time for our report to be fully digested before the Gumala 
AGM.  This timetable had the added advantage of ensuring that recommendations 
flowing from this Review could be dealt at the November AGM if deemed 
appropriate, or at the very least concurrent with recommendations flowing from the 
current GIPL Review, which reported in August.  Due to delays in the receipt of 
additional information from GAC, GIPL and Rio Tinto and the necessity for us to 
broaden the scope of our work following receipt of the additional information we 
were unable to meet the requested deadline. However, the Report is still being 
presented in time for it to be dealt with at the November AGM of Gumala. 
 
The detailed terms of reference provided to us are attached at appendix 1. 
 
In line with our request the M&L committee provided us with a detailed itinerary of 
the Gumala beneficiaries consultations they wished undertaken as part of this 
Review.  A record of the formal consultations undertaken is attached at appendix 2. 
This record is largely based on the notes taken by minute takers supplied by GAC and 
from our own notes taken at the various meetings.  In addition to these meetings 
numerous other discussions took place in the course of our Review. 
 
The key overarching issues that we were asked to be mindful of throughout were the 
sustainability of Gumala in its current form, especially given the expected large 
increase in beneficiaries over the next five to ten years.  Secondly, the capacity 
building to advance the self-determination by the Traditional Owners as envisaged in 
the Trust Deed. 
 
Our report provides our views on the workings and operation of the YLUA and how 
the aims and objects envisaged by original signatories can be progressed over the 
next five-year period. 
 
In the first instance we held preliminary and separate discussions with Chris Dawe 
(Rio Tinto) and Steve Mav (GAC). These discussions provided a valuable insight into 
the expectations of both parties. 
 
Both made it clear they wanted the scope of the Review to be confined to the terms 
and objectives of the YLUA. Within this constraint both parties requested two 
overarching issues be considered as headline matters, namely: capacity building and 
sustainability. 
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Further throughout our Review we were constantly reminded by the Traditional 
Owners of their primary objective to work towards self-determination (being the 
control, protection and development of their own culture and lives). 
We are advised that there are currently around 1,200 beneficiaries entitled to access 
support but that number is predicted to increase to 3,000 in the foreseeable future.  
Add to this the fact that the Yandicoogina mine is still expected to close around 2035 
then it is clear why sustainability is front of mind at this time. 
 
The revenues to be received by Gumala for the remaining years of mining operations 
at Yandicoogina cannot support all of the needs of beneficiaries. So at the outset it is 
vital to give some context to the desire for ‘sustainability’ and to understand the 
limited ability of Gumala to support the needs of beneficiaries. 
 
Accepting this limitation is vital to giving weight to the need to meet a range of 
funding objectives.  These are the immediate relief from poverty caused by cost of 
living pressures and the undertaking of longer-term projects aimed at lifting them 
out of poverty. Our observation is that most beneficiaries are fully aware of the 
limited ability of Gumala to support their needs. However, they are frustrated by the 
relatively high administration and operation costs associated with the provision of 
support to them. In our mind this frustration is totally justified. 
 
A range of factors causes the high administration and operation costs of GAC, 
namely: 

 The sheer number and complexity of programs and benefit entitlements. 

 Overlap in the responsibilities of GIPL and GAC. 

 The detailed compliance and reporting required by GIPL and ORIC that GAC 

must adhere to. 

 The restrictions placed on GAC and GIPL by Charitable trust provisions. 

 The extraordinary large number of applications for benefits received and 

processed each year by GAC. 

Finding practical ways to lower these costs became a major focus of our Review. In 
this regard, we were encouraged by the fact that both GAC and GIPL agreed that this 
was a shared objective. 
 
Lowering administration and operation costs alone will not give greater 
sustainability. There are two other key areas to also consider.  First simplifying the 
benefit and support programs offered. Second, leveraging support from 
Governments, Philanthropic bodies, Private corporations and other Not for Profit 
organizations. 
 
We believe the number and complexity of benefits and support programs offered 
needs to be rationalized. Many Traditional Owners supported us in this notion 
during our consultations with them. Often we were told of the irrelevancy of benefit 
categories to their individual or family circumstances. We accept the GAC board 
approval for the individual benefit categories was for the purpose of trying to ensure 
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that the maximum amount of cash equivalent benefits flowed to beneficiaries 
without endangering its Charitable trust status or Centrelink payments to 
beneficiaries. 
 
To date there has not been a great focus on leveraging Gumala funds to access 
financial and other support from Governments, Philanthropic bodies, Private 
corporations or other Not for Profit entities.  We do note though that Gumala has 
received some external funding assistance for example through the WA State 
Government’s royalty for Regions program. These funds have been used to support 
the Karajini Eco-Resort Complex. 
 
Again during our discussions with senior representatives of GAC and GIPL the level of 
shared objectives heartened us. There is scope to leverage external funding to 
support core Gumala funding priorities especially for health, housing education and 
training projects. Obviously this would assist the long-term sustainability of Gumala. 
 
In 1997 when the Agreement was first signed the signatory parties made it plain that 
over time they wanted to transition to Traditional Owner control and operation of 
Gumala and its entities. The Agreement objectives reflect this and it remains a 
primary objective that is addressed in our recommendations. 
 
During our consultations with Traditional Owners there emerged a real frustration 
that they had not been able to substantially progress this objective. Clearly, this has 
also exercised the minds of the M&L because we have been specifically asked to look 
at capacity building. 
 
At our meeting with the GAC Board members in Tom Price they reinforced to us 
their concern at the extent to which they remained dependent on senior GAC staff in 
the carrying out of their governance functions, with the low numbers of indigenous 
staff employed in Gumala entities, and with the level of dependence on the 
independent members of the GIPL board. These frustrations mirrored much of the 
feedback we received during our consultations. 
 
As requested by the M&L committee members we have specifically addressed these 
matters in our findings and recommendations later in this report. 
 
 
Accordingly, we have conducted our Review these matters foremost in our 
consideration. 
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Recommendations 
 
Recommendation 1: 
 
That in conjunction with other stakeholders as far as possible a series of baseline 
data be gathered against which progress in delivering on the objectives of the 
Trust Deed the General Gumala Foundation can be measured. 
 

 
Recommendation 2: 
 
That the Boards of GAC and GIPL have a ½ day joint bi-monthly meeting to 
progress the key strategic issues facing the GGF, including financial sustainability, 
capacity building and major capital works. 
 

Recommendation 3: 
 
That a GGF leadership team be set up.  The team must include the GAC CEO, the 
GIPL EO together with the senior managers from both organisations.  This group is 
to meet regularly and will be principally responsible with implementing the 
strategic directions set by the joint GAC/GIPL meetings. 
 
Recommendation 4: 
 
That consideration be given to transferring GAC’s high level compliance and 
governance functions to GIPL and if this occurs that the GIPL Executive Officer 
position be re-scoped to include high-level compliance and governance oversight 
within the GGF, including the reporting requirements to external organisations. 
 
Recommendation 5: 
 
That consideration is given to integrating together all the high-level finance 
management functions of GIPL and GAC. If this occurs in our opinion this function 
is best located within GIPL who will then have clear responsibility for oversight of 
the high-level finance and budget strategies of the GGF. 
 
Recommendation 6: 
 
That consideration be given to what other administrative functions could be 
delivered across the Gumala entities by one of them and that the test to be applied 
in making decisions on this recommendation and recommendations 4 and 5 be 
whether the proposed changes would reduce the overall administrative cost of 
Gumala.  
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Recommendation 7: 
 
That the Administrative structure of GAC be streamlined by through the abolition 
of the CEO office division; and 
 
Recommendation 8: 
 
That GAC investigate becoming under the auspices of ASIC instead of ORIC. 
 
Recommendation 9: 
 

 That the annual consultation by GIPL should by agreement with GAC be 
conducted in conjunction with one of the consultations required of GAC. 

  

 Consideration should also be given to reducing the number of consultations 
each year required to be undertaken by GAC from three to two.  

 

 The two entities develop agreed protocols for effective consultation with 
the Members so as to ensure that Members have an opportunity to get 
feedback about the affairs of the GFF and to enable members raise matters 
of concern for action and resolution. 

 
Recommendation 10: 
 
That future reviews under Clause 7.14 of the YLUA be coordinated with Reviews by 
the Trustee under clause 33 of the Trust deed and conducted as single review with 
a single consultation with members. Alternatively, if this is not possible, the review 
under clause 7.14 of the YLUA should be strictly confined to the operation of that 
agreement rather than matters internal to Gumala and the operations of the 
Gumala entities. 
 

Recommendation 11: 
 
The funds available for benefits should be split 50/50 between an as of right 
category and a category which permits ongoing payments for special 
circumstances but which gives emphasis on long term projects aimed at lifting 
members out of poverty. The ‘as of right’ category should be placed in each 
member’s entitlement account at the start of each year and if not expended in that 
year be accrued in favour of that member. 
 
Recommendation 12: 
 
That a private ruling be obtained from the Australian Tax Office to seeking protect 
tax-free status of the benefit entitlements of members before the introduction of 
Recommendation 11. 
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Recommendation 13: 
 
That discussions be held with Centrelink to ensure that payments administered by 
them are not affected by the proposed benefit category changes 
 

Recommendation 14: 
 
That the GAC Board place a limit on the financial level of benefit approved through 
CEO discretion before it has to be ratified by the Officers in advance.  Further, that 
a limit be placed on the total amount of the discretion that can be exercised. 
 

Recommendation 15: 
 
We restate our 2009 recommendation that there be a single strategic plan for 
Gumala and further recommend that a timetable be established by the Boards of 
GAC and GIPL to develop a draft strategic plan for consideration by the members.  
An indicative timetable could be, a draft prepared within 8 months, that it be 
circulated among the Members for 4 months during which time there are 
opportunities for consultation and discussion among members, submission for 
consideration, amendment if required, and adoption by the membership at the 
end of 12 months. 
 

Recommendation 16:   
 
That GAC and GIPL in consultation with the Traditional Owners endeavour to 
achieve appropriate common membership rules, which are consistent with 
entitlement to benefit under the Trust 
 

Recommendation 17: 
 
That the Gumala entities explore with a professional trustee or a number of 
professional trustees whether the administrative costs of the Foundation could be 
reduced by the use of a professional trustee for some or all of the trustee functions 
under the Trust and the role and function of a Traditional Owner advisory 
committee should a professional trustee be appointed. 
 
Recommendation 18: 
 

a) The boards of GAC and GIPL and the general meeting of members 
should direct the provision of support and assistance to Directors in 
order that they are empowered to meet the governance 
responsibilities outlined above. 

b) That in the support given to the Boards in their capacity building the 

important legal and ethical principles applying to Directors are 

conveyed and that their core roles and functions, the power and 
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responsibilities they have and how they may action them, are also 

clearly explained. 

c) That this support be provided on a continuing basis to ensure 

Directors have the capacity and resources to carry out their duties, 

and that consideration be given to either -  

 Appointing an independent adviser (with 
wide ranging experience) for board 
members, appointed by them and 
accountable to them rather than to the 
executive of the Corporations and who is 
available to them on a continuing basis to 
provide support advice and guidance as 
requested; or 

 Establishing a secretariat to service 
directors which is accountable to them 
rather than to the executive of the 
corporations; or by 

 Amending the rules of GAC to provide for 
the appointment of independent but non-
voting directors who have substantial 
experience as board members. 

 
Recommendation 19: 
 
That the Advisory Trustee not be reinstated 
 
Recommendation 20: 
 
That the GIPL Board director terms be staggered and that the constitution of GIPL 
be amended to clarify the issues relating to the method of appointing both 
language group and independent directors and the terms for which they are 
appointed. 
 
Recommendation 21: 

That the Gumala entities should include in their common strategic plan a timetable 
for the appointment of Members to at least one senior manager and three 
manager positions within the Foundation; and 

A targeted program for developing young Members so that they can assume 
positions of responsibility within the Gumala entities; and 

A program ensuring that there are training opportunities for Members within the 
wider job market. 
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Recommendation 22: 

That GEPL should continue to be operated as a business run by experienced 
management with the primary objective being to operate profitably and to return 
dividends to the Foundation.  Consistent with that primary objective it should 
provide training for Members which can lead to employment opportunities in GEPL 
and elsewhere and the Foundation should continue to provide the cost of training 
as part of its training and employment function. 

Recommendation 23: 

That GAC conduct a skills and capabilities audit of members to assist in providing 
employment and pathways to employment opportunities for them. 

Recommendation 24: 
 
That a strategic plan be developed by GAC with clear objectives and timelines to 
leverage funds from both government and non-government organisations for the 
social and economic development of the beneficiaries in accordance with the 
objectives of the Trust Deed. 
 
Recommendation 25: 

That pastoral lands proposed in the YLUA to be excised and transferred to GAC be 

progressed to conclusion as a priority by GAC and Rio Tinto. 

Recommendation 26: 

That GAC should obtain the views of members as to whether it should seek a 
renegotiation of the YLUA to bring it into conformity with more recently 
negotiated agreements including provision of a discretionary trust which allows for 
cash payments and the use of a professional trustee.   
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Chapter 1 

 
Beneficiary consultations 
 
In the lightly attended consultations we have conducted with Gumala members at 
the locations prescribed by the terms of reference there have been few surprises. 
 
There were references to: -   

 The need for Rio Tinto to complete the obligations relating to the transfer of 
some interests in land (7th schedule of the agreement) which have been 
impeded by issues relating to in whose name the interests should be held; 
and 

 Issues relating Rio Tinto’s role with respect to Indigenous businesses facing 
current difficult trading conditions. 

 
Apart from these matters there were no suggestions that the obligations of Gumala 
and Rio Tinto to each other are not being met. This lack of complaint about the inter 
party obligations is consistent with the position at the time of the last review.  We 
note that since the last review Rio Tinto has advised of past errors in royalty 
calculations and has now remitted the underpaid amounts plus interest. This is a 
reminder that in a complex agreement there is always the possibility of inadvertent 
error.  We have not been made aware of concerns on the part of either party about 
any failure to meet their inter party obligations. 
 
We are unable to judge what lay behind the small number of beneficiaries attending 
the meetings at the locations mandated by the terms of reference. It may indicate a 
broad level of satisfaction with the operation of the agreement, or meeting overload 
given the previous consultations undertaken within the Gumala framework, or 
meeting overload in the Pilbara generally given that there are numerous other 
agreements involving the members in their respective language groups, or the fact 
that there was no attendance fee paid for these meetings, or even a lack of interest 
or a belief that the review was unlikely to improve the situation of beneficiaries.  In 
any event the meetings differed in tone and content from the meetings conducted 
at the time of the last review when there was evident dissatisfaction with elements 
of the agreement. 
 
The meetings were however informative and provided us with a window into the 
administration of the benefits payments. Among the points raised with us were: - 

 The unavailability of cash payments and continuation of the old welfare 
department approach (flowing from the administration of a charitable trust). 

 Dissatisfaction with the requirement that the money be allocated to 
particular categories of expenditure (the buckets) with some categories being 
irrelevant to some beneficiaries and limited amounts being available in areas 
of high and general demand, primarily the health and well-being bucket. 
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 The relevance of particular buckets to the generality of beneficiaries and the 
desire for greater flexibility in the administration of benefits. 

 Inadequate provision for the elderly. 

 Lack of adequate housing for members. 

 Differing views on how best to communicate with members. 

 The need for more employment of beneficiaries in Gumala entities.  

 The power of the CEO and his influence on directors, and his multiple roles. 

 The need for transparency about CEO discretionary payments. 

 The importance of capacity building for beneficiaries including directors. 

 The need to lift payments to beneficiaries. 

 The failure of GEPL to deliver dividends (some members appear to believe 
GEPL has never made a profit and were unaware dividends had been paid 
GAC and GIPL). 

 Concerns that the operation of the Foundation had not improved the basic 
circumstances of the members. 

 
What was evident from the general tone of the meetings was the sense that some 
people felt they were locked into a welfare mode and had little real say or control 
over the Gumala entities. They presented as would-be owners being treated as 
supplicants.  A Traditional Owner, who talked of the frustrations of beneficiaries that 
cash benefits are not available to be spent at their discretion, captured this 
powerfully. 
 
 "People are made to feel not worth anything. We are told by staff wearing Gumala 
shirts what to do, what you can see." He said. 
 
It appears to us that as currently functioning the benefits programs while delivering 
tangible benefits to recipients do encourage the perception of welfare based 
approach, which leaves people feeling powerless and that their circumstances are 
unchanged and unchanging. Clearly education and other programs are likely to be 
life changing for some recipients but we have no firm basis on which to judge 
whether there has been a general improvement in the life circumstances of 
members flowing from the provision of benefits.   Those who chose to speak with us 
conveyed the view that there has been limited achievement of some of the 
objectives of the Foundation, to bring lasting and tangible benefits, to improve 
lifestyle and health and assisting Traditional Owners in becoming economically 
independent.  
 
This raises the question whether some baseline data about the social, cultural and 
economic circumstances of the beneficiaries should be established to better enable 
the Foundation to assess over time the benefits of its programs.  While this is 
generally a useful tool the difficulty for the Foundation is that it is only one factor in 
a complex of factors affecting the beneficiaries including other agreements with Rio 
Tinto and other Pilbara miners as well as numerous government and non 
government programs aimed at “closing the gap”. 
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Isolating the impact of the Gumala programs will be difficult but nevertheless we 
believe it important that some baseline data against which progress can be 
measured is gathered.  Ensuring there is data on “closing the gap” is a government 
responsibility and all groups with mining agreements have a shared interest in 
baseline data so there may be opportunities to use public resources and to combine 
with other Pilbara organisations in establishing baseline data. 
 
There were regular expressions of support for programs particularly the health and 
well-being program and the education program although at times this had to be 
prompted.  The natural course of the meetings was to raise real and perceived 
problems rather than to praise what is satisfactory. However when prompted there 
was always support for various categories of benefits. These expressions of support 
were often accompanied by expressions of dissatisfaction about the limited amount 
of benefits available in particular programs and a desire to see beneficiaries being 
able to access benefits across categories. Some expressed the view that there should 
be a quantum entitlement for each beneficiary, which could be accessed across 
categories relevant to the individual.  It was also suggested that when not expended 
individual entitlements should be carried forward. 
 
The fate of funds that are unexpended by GAC the end of the financial year was also 
raised. We were advised that the right for GAC to carry-forward funds not 
distributed at the end of the financial year was ended by GIPL some years ago 
resulting in an unexpended funds having to be returned to GIPL. Concerns were 
expressed that these funds were lost to current beneficiaries as they were then 
invested in the 40% long-term investment pool.  We are advised that this is not the 
case and that the returned funds are available for future allocation to GAC for 
distribution to beneficiaries.  While there may be reasons to avoid the accumulation 
of funds in GAC for unspecified purposes the requirement that unexpended funds be 
returned does produce an incentive to shovel money out the door towards the end 
of the financial year including through the use of the unfortunately titled CEO 
discretion. In light of the long-term objectives of the Trust it would be desirable to 
make the distribution of funds primarily on the basis of GAC’s management of the 
funds to achieve those objectives over time rather than according to a dictated 
timeline.        
 
In our preliminary conversations with representatives of GAC and GIPL it appeared 
there is a much better and more productive relationship between those entities than 
existed at the time of the last review. There was evidence of substantial efforts to 
work with shared purpose such as the three-year budget GIPL approved for GAC that 
provides it with greater certainty for its planning and administration. This 
relationship is critically important because the terms of the Trust Deed would permit 
complete duplication of administrative effort by the two entities.  Clearly 
disagreements and friction between these key entities has come at a serious cost in 
the past including the cost of litigation and ultimate settlement.  The extent of 
common purpose between these entities is fundamental to whether costs and 
administrative overlaps can be reduced to the advantage of the beneficiaries. 
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We assume integrity purpose on the part of the servants of the corporations and 
their boards. As in all institutional structures personalities do matter and issues 
relating to individuals were raised with us. In our view the productive course is to 
work across the institutional structures to deal with identified problems and issues 
on a cooperative basis, facilitated externally if necessary, to continue the 
improvements in the functioning of the Gumala entities, rather than to attempt to 
lead change through further restructuring within the Gumala agreement framework. 
If restructuring is required it should follow from establishing clearly that it is needed 
to achieve advantages to the Members rather than being put forward in a way that 
raises internal political concerns. 
 
After our consultations with the beneficiaries, GAC and GIPL we concluded all the 
parties had a number of shared objectives.  Namely: 

 Reducing administrative overlaps and costs in the two organisations in order 
to maximise available resources for the beneficiaries as far as is consistent 
with maintaining the trustee obligations required by the agreement and 
taxation law relating to the Fund’s charitable status. 

 Reducing transaction costs, again to maximise available resources for 
beneficiaries. 

 Advancing self-determination (being the control, protection, and 
development of their own culture and lives) in accordance with clause 4.8 of 
the trust deed. 

 Encouraging greater employment of Gumala members within Gumala 
structures.  

 Using funds to achieve real changes in the circumstances of members rather 
than perpetuating a hand out mentality. 

 Leveraging both the 40% capital funds and the 60% charitable funds with 
governments and industry to achieve greater outcomes for beneficiaries. 

 
At the end of July we wrote to GAC and GIPL seeking their confirmation that these 
are shared objectives. Both subsequently advised that they are and that they are 
prepared to work together to see how they can be best delivered. 
 
Our meeting with the GAC Board members in Tom Price on July 31 also confirmed to 
us that getting GAC and GIPL to work together to deliver the objectives was in line 
with their vision for Gumala as well. 
 
Further, the YLUA and the Trust Deed provide a complex set of structures that must 
comply with highly technical rules and deal with a multiplicity of actions.  In terms of 
advancing self-management as the Trust Deed proscribes and the members wish 
how can the Members and Directors avoid being lost in a morass of legal 
complexities and assume control of Gumala.  In our view these agreed objectives can 
provide a basis for increasing self management because;  

 They provide a basis on which the Members can judge the performance of 
the Boards; and  

 The Boards can judge the performance of the managers.   
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In each case it should be possible to hold those parties to account against those clear 
objectives.  The question they can ask is, are managers and boards effectively 
attending to the achievement of these objectives? 
 
It is for these reasons that the balance of our report deals with our findings, 
conclusions and recommendations about how best to deliver these objectives. 
 
 
Recommendation 1: 
 
That in conjunction with other stakeholders as far as possible a series of baseline 
data be gathered against which progress in delivering on the objectives of the 
Trust Deed the General Gumala Foundation can be measured. 
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Chapter 2 
 
Reducing administrative overlaps and costs in the 
two organisations in order to maximise available 
resources for the beneficiaries as far as is 
consistent with maintaining the Trustee 
obligations required by the agreement and 
taxation law relating to the fund’s charitable 
status and reducing transaction costs, again to 
maximise available resources for beneficiaries 
 
Introduction 
 
It is abundantly clear to us that notwithstanding recent changes too much money is 
expensed on administrative costs. GAC’s administration costs in 2011/12 were 35% 
($7.3m) of the total GAC budget.  This compares with 2009/10 when administration 
costs accounted for 43% ($4.1m) of the total budget.  Whilst we recognise that 
administration costs as a percentage of the budget is falling nonetheless in dollar 
terms it remains far too high and needs to be significantly streamlined. For 2011/12 
operational costs accounted for $3.3m and service delivery costs $4.0m. 
 
The budget figures provided by GAC show budgeted administrative costs for the 
current financial year as $8.5m, made up of operational costs of $2.9m and service 
delivery costs of $5.6m. Member benefits, what is paid out to members, are 
budgeted at $12.8m. 
 
From the Members’ perspective each $100 of benefit is matched by $66 of 
administrative expenditure. That means it costs $66 to deliver $100 of benefit.   
 
This does not take into account the costs of GIPL, which are another charge on the 
funds available to the Members. If a notional figure of $1.5m for GIPL administrative 
costs (including costs for the maintenance of the investment fund) is added the total 
admin costs are $10m, the ratio of costs to benefits rises to 78 cents in the dollar, 
$78 to deliver $100 in benefits.  
 
However it is clear that reduction in the administrative costs of the Gumala entities 
is of central importance to maximising available resources for the Members. 
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In the course of our Review we have been provided with extensive material on the 
administration of GAC and GIPL by both entities and have had discussions with staff 
and board members of the entities about administrative matters. GAC provided us 
with a copy of an extensive report by its accountants, BDO (BDO Report) that was 
commissioned by GIPL to advise on a scope agreed with GAC in May 2012. This, we 
were advised, in large part was intended to address compliance issues being raised 
by ORIC.  
 
In addition GIPL provided us with the report of the third five yearly review of the 
operations of the Foundation and the Trust Deed (the Review Report) which deals in 
some detail with many of the same issues raised in the BDO report, including what 
BDO described as red or warning lights which should be of interest and concern to 
the board of GAC. 
 
In summary many of these concerns arise from: 

 Inadequacies and incompatibilities in the IT systems in the entities, 

 The rapid expansion of beneficiary numbers requiring extensive 
adjustments of accounting systems across the entities and which 
require new and uniform IT platforms across the entities, 

 The tensions inherent to the structure of the Trust Deed, 

 The differing rules as to the membership of GAC and GIPL, 

 Staff turnover, 

 The need for better budgeting approaches, 

 The relationship between GAC and GIPL, 

 The lack of numerical goals within the strategic plan, 

 The need for GAC to segregate and report its costs in terms of 
programs, projects, and the administrative costs for each of those 
areas, 

 High annual cost of software development, 

 The fragility of the GGF business model, and 

 The sustainability of the Foundation. 
 
Some of these issues are addressed in our recommendations, for example the 
differing rules as to the membership of GAC and the GIPL and our proposals to 
reduce overlaps between the entities and to clarify their respective roles and 
responsibilities. However we do not see it as appropriate for us to replicate the 
examination of administrative arrangements in the sort of detail that is to be found 
in the BDO report and the Review Report. In general however GIPL reports on efforts 
by the entities to work on these issues cooperatively. This is consistent with the view 
we formed that since we last conducted a review the relations between the entities 
have significantly improved. There is a clear need to continue and cooperative 
approach in the context of the implementation of those of our recommendations 
the foundation accepts. 
 
We will make available to both entities a list of the issues drawn from the BDO 
report and subsequent discussions with BDO and extensive comments from GIPL on 
these issues including referencing them to the Review Report. As in every case there 
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are matters of interest to each of the entities we are providing this document to 
them on the basis that will be a useful working tool in their continuing efforts to 
reduce administrative costs in the interests of increasing benefits to Members. 
 
 
In its formal response to us GIPL also drew our attention to its report of the third 
review of the Foundation. In the section on investments the report points out that: 
 
“Perhaps the greatest challenge to the Foundation in financial terms is its long-term 
sustainability. Promises in 2011 of "peak income" for the Foundation based on 
projected expansion of the Yandicoogina Mine have not been realised. This was 
largely due to delays in environmental and other approvals and then the downturn in 
iron ore prices and demand in 2012. The investment decisions for the mine are not in 
the hands of local Rio Tinto employees and are made at Board level in London. This 
demonstrates the vulnerability of the Foundation to external shocks and impacts on 
its revenue. 
 
In accordance with clause 8.1 of the Trust Deed the Trustee is required to invest 40% 
of all available income. Its primary investment focus is the accumulation of a "Future 
Fund" to sustain programs and projects of benefit to Traditional Owners when the 
revenues from the Yandicoogina Mine cease. The notional end of the mine’s life 
remains 2037 but recent experience shows that sharp declines in revenue are 
possible at any time and must be planned for. The Foundation has been fortunate 
that while it did not experience an increase in revenue as expected it did not suffer a 
sharp reduction. 
 
It is obviously necessary in this planning for sustainability to focus on both the 
investments for accumulation of funds but also the cost efficiency of various 
programs and projects in delivering "value for money" to Beneficiaries. (Emphasis 
added) This becomes an important factor in developing realistic long-term budgeting 
strategies for both the Trustee and Manager to match spending against revenue 
flows and the earning power of the "Future Fund" once mine revenues decline or 
cease. 
 
The agreement between the Trustee and Manager for a three-year rolling budget in 
December 2011 was an historic milestone for the Foundation. It was a demonstration 
of the current collaborative approach between Trustee and Manager and it provided 
the funding security needed by the Manager to support the development and 
delivery of programs and projects as benefits for Traditional Owners. The agreement 
runs until 30 June 2014 and negotiation of a replacement agreement is planned for 
early 2014. Those negotiations will provide an important opportunity for the 
discussions and agreement on long-term budget settings and sustainability. 
 
A major item under discussion with the Manager is the opening up of alternative 
revenue sources to fund a range of programs and projects on offer. Without the 
development of these income streams the Manager will be required to turn 
constantly to the Foundation. Eventually, this will present major tensions between 
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funding of benefits and accumulation of a "Future Fund" for the preservation of the 
Foundation and its Objects.” 
 
 
Some of these costs are unavoidable and are required to properly administer the 
General Gumala Foundation (GGF) and to comply with ASIC and or ORIC 
requirements. However, in our opinion, significant savings can be achieved by 
streamlining the administrative arrangements within the GGF and the required 
consultations with the Traditional Owners.  The savings achieved can be added to 
the funds available for providing direct benefits. 
 
The roles of the Trustee and the Manager are set out in the Trust Deed. 
 
Clause 4.4 The Manager will be responsible on a day-to-day basis for: – 

(1) Consulting with the Traditional Owners; 

(2) Developing, researching and preparing proposals for investments, 

Community Projects and other matters falling within the objects of the 

Foundation for the purpose of the application of the Trust Fund; 

(3) Submitting proposals to the Trustee in relation thereto; and 

(4) Where the Trustee considers it appropriate assisting or effecting the 

implementation of proposals approved by the Trustee.   

 
Clause 4.5 The Trustee will be responsible for: - 

(1) Taking proper steps to ensure the Manager acts in accordance with the 

terms of this Deed; 

(2) Reviewing proposals put by the Manager to: - 

a) Determine whether such proposals are in accordance with the terms 

of this Deed; and  

b) Ensure that the Manager in formulating those proposals is acting 

prudently and carefully and workmanlike manner and with 

reasonable due diligence. 

 
Clause 4.6 provides that the Manager may implement no proposal unless the 
Trustee has approved such proposal in writing. 
 
Clause 4.7 requires the Trustee to consider proposals from the Manager promptly 
and to either approve them, approve subject to conditions, defer consideration 
pending receipt of further information studies or other supporting documentation or 
reject the proposal in which case reasons will be given. 
 
Clause 4.8 requires the Trustee at all times to the extent consistent with the objects 
endeavour to: -  

(1) Have due and proper regard to the aims and aspirations of the Traditional 
Owners; 
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(2) Supervise the and discharge each function hereunder in a manner which will 
assist the Manager in gaining increasing expertise in the management of the 
Foundation with a view to, over time, the management input from the 
trustee decreasing;  

(3) Have due regard to the desire of the Manager and the Traditional Owners to 
work towards self-determination (being the control, protection and 
development of their own culture and lives) and in that regard, the Trustee 
will endeavour to ensure that (to) the extent practicably possible, decision-
making in relation to the Foundation occurs only after proper consultation 
with the Manager or the Traditional Owners. 

 
The complexity of the arrangements is compounded by the requirement that both 
GAC and GIPL are required to consult with the Traditional Owners "in discharge of 
their respective duties" with the Trustee being required to consult with a meeting of 
the Traditional Owners at least once in each financial year and the Manager being 
required to consult with them at least three times in each financial year. Given the 
cost of consulting the large and widely dispersed membership these requirements 
clearly represent a large administrative cost. 
 
The possibility of doing everything twice under the terms of these clauses is 
apparent.  
 
These provisions can be understood in the context of this being an early agreement 
of its type, experimental in that there was no guiding precedent, and as a matter of 
caution having multi-layered safeguards including having an Advisory Trustee. Such 
layering and overlap as well as the need to comply with taxation laws relating to 
charitable trusts provides a base for costly duplication of administrative 
arrangements and the possibility of disputation between GAC and GIPL over both 
policy and administration. Yet it is common ground between the Gumala entities and 
Rio Tinto that they wish to see lean administration that does not consume any more 
of the income of the Trust than is absolutely necessary. 
 
In our review we have taken the view that the Deed of Trust anticipates that over 
time the Manager should be increasing its input to the management of Foundation 
and that the Trustee should be decreasing its input, and that the Trustee’s decision 
making “to the extent possible” should occur only after proper consultation with the 
Manager or Traditional Owners. 
 
How this increasing role for the Manager and decreasing role for the Trustee is to be 
achieved when the Trustee is clearly established as an independent trustee (see 
clause 6) and is not bound to implement:  

 General meeting directives; 

 The strict terms of any guiding principles;  

 Any views expressed by Traditional Owners or the Manager in 
consultations; and  

 Any advice or recommendation of any Advisory Trustee is not clear. 
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After all such consultations it may make decisions and exercise its powers ‘in such 
manner as the Trustee considers to be in the best interests of the Foundation and the 
Beneficiaries within the Objects of the Foundation.’ The deed expressly provides that 
the “Trustee is intended to be independent of the Traditional Owners and the 
Manager in the performance of its functions and the Trustee may regulate its affairs 
in such manner as it thinks fit to preserve its independence”. 
 
Finally clause 6 provides that the Trustee has ultimate decision-making power in all 
matters relating to the Foundation. 
 
To complete the circularity of the Trust Deed arrangements, the appointment of 
Trustee directors is ultimately in the hands of a General meeting of the Beneficiaries. 
In addition the Appointing Committee, which has an important role in the 
appointment and removal of directors, consists of two members appointed by the 
Manager with independent members appointed by the Law Society of Western 
Australia and the W.A. Chapter of the Institute of chartered accountants. 
 
Assuming that there is no change to the Trust Deed how can overlaps and the cost of 
administration be changed to make the GGF more efficient and less costly? 
 
What would produce greater cost efficiency and lower administrative costs? 
 
We have identified a number of possibilities. 
 

(1)  Removing or reducing some of the overlaps in administrative 
arrangements. 

(2) Reducing the number of consultations required of GAC and GIPL each year. 
(3) Combining the Reviews required by the YLUA and the Reviews required of 

GIPL under Clause 33 of the Trust Deed. 
(4) Simplifying the benefits arrangements. 
(5) Strengthening Board control over the Gumala entities with a clear mandate 

to require a reduction in administrative costs. 
(6) Having a common strategic plan for GAC and GIPL. 
(7) Having common membership rules governing who is entitled to be benefit 

from the Trust and who is entitled to be a member of GAC. 
 
 

1.  Removing or reducing some of the overlaps in administrative 
arrangements 

 

We are heartened to note that there has been a discernible improvement in 
relations between GAC and GIPL from the time of our previous review in 2009 but 
there remains much room for further improvement. 
 
To aid further improvement we make two recommendations. 
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First, that the Boards of GAC and GIPL have a ½ day joint bi-monthly meeting to 
progress the key strategic issues facing the GGF, including financial sustainability, 
capacity building and major capital works. 
 
Secondly, that a GGF leadership team be set up.  The team must include the GAC 
CEO, the GIPL EO together with the senior managers from both organisations.  This 
group is to meet regularly and will be principally responsible with implementing the 
strategic directions set by the joint GAC/GIPL meetings. 
 
There are a number of factors that are putting pressure on administration and 
operation costs.  Firstly, the overlap in functions and obligations required of GAC and 
GIPL in the Trust Deed.  These requirements lead to duplication and additional 
administrative costs and less benefits for Gumala members. Second, the CATSI Act 
covers GAC and through it GAC reports externally to ORIC.  This creates another 
layer of compliance and governance requirements because GIPL and GEPL are 
covered by ASIC and have differing reporting and compliance responsibilities. 
 
The question then is how can the roles and functions of GAC and GIPL be 
rationalised. Who should do what?  What should the process be to determine these 
matters? 
 
GAC has proposed that particular high level administrative functions are transferred 
to GIPL namely finance compliance and governance. Clearly merely shifting a 
position or positions from one entity to another does not affect saving to the 
Foundation overall.  However where particular functions can be performed for both 
entities by one of the entities there is a real prospect of savings.  Similarly where one 
of the entities can be given the whole of any particular administrative task across the 
Foundation savings are likely to accrue. 
 
The particular suggestions by GAC are described below. From our consultations with 
GAC and in light of their submission to us we are of the opinion that the best way to 
approach this is through our proposed joint GAC/GIPL leadership team examining 
these suggestions with a view to adopting overlap and cost reducing approaches 
wherever possible.  This Group should report to a joint board meeting of GAC and 
GIPL within three months whether it is cost effective to and if so how to transfer all 
high level finance, compliance and governance functions of the GGF to GIPL.  In 
addition it should consider whether some administrative functions could be 
delivered across the Gumala entities. 
 
Assuming it is cost effective merging the high level compliance and governance 
functions of GAC and GIPL could significantly reduce existing overlaps and further 
reduce tensions between the two organisations.  GIPL is already required to oversee 
the Manager so it makes sense to move these functions wholly to them. Currently 
there are around 80 policies and procedures subject to governance and compliance 
checks within the GGF, in many cases by both GIPL and GAC.  The GAC General 
Manager Governance position is currently vacant.  If the compliance and governance 
functions are transferred to GIPL the position could be abolished producing a saving 
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to GAC of $225,000.  This, and the other possible transfers of functions between GAC 
and GIPL suggested may shift costs from one entity to another. The critical objective 
is to reduce the overall administrative costs of Gumala and that is the test that 
should be applied.  
Consideration should also be given to re-scoping the GIPL Executive Officer position 
to include high-level compliance and governance oversight within the GGF, including 
the reporting requirements to external organisations. 
 
If high-level finance management functions of GIPL and GAC can be integrated in our 
opinion this function is best located within GIPL who will then have clear 
responsibility for oversight of the high-level finance and budget strategies of the 
GGF.  This will give a more effective focus within the GGF to the need for ongoing 
monitoring of the financial sustainability of the GGF.  The GAC Chief Financial Officer 
position is currently vacant.  With the consolidation of the finance and budget 
strategy functions as proposed this position can be abolished at a saving to GAC of 
$225,000 per annum. GIPL currently outsources much of its financial reporting 
functions at a not inconsiderable cost. GIPL should consider the appointment of a 
Senior Finance and Budget Manager.  This should lead to the need for less external 
consultant advice and less costs for consultants. Again any additional costs to GIPL 
will need to be taken into account. 
 
The joint leadership team should determine whether or not these changes would 
produce a net benefit to the GGF.  If this work confirms the proposed changes then it 
will lead to a further reduction of overlap and duplication within the GGF and 
therefore much less internal disputation. 
 
Currently the GAC administrative structure has three divisions – The CEO office, 
Support Services and Member Services.  
 
The CEO office is responsible for governance and the board secretariat, Support 
Services for finance and human resources and Member Services for programs and 
benefits. 
 
The CEO’s current workload is currently too concentrated on day to day issues with 
not enough time devoted to providing strategic focus to the GGF on the 
advancement of self-determination, achieving long-term beneficial changes for the 
Traditional Owners and capacity building. 
 
Changing the current CEO office structure by transferring the day-to-day functions of 
this office to the Chief Operating Officer (we envisage this will include oversight of 
the policies and procedures etc.) will allow the CEO to concentrate his time on the 
strategic direction of the organisation and especially the advancement of self-
determination through capacity building and then the ultimate control of the GGF by 
the Traditional Owners. 
 
This would facilitate the abolition of the three divisions and the introduction of a 
streamlined administrative structure where operational and service delivery line 
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managers report to the Chief Operating Officer. These recommendations are 
additional to our earlier recommendation that the high–level governance and 
finance functions be transferred to GIPL. 
 
External compliance requirements 
 
Some of the costs associated with compliance undoubtedly arise due to the fact that 
the GGF is subject to external oversight by both ASIC and ORIC.  In our opinion this 
this an unnecessary cost.  GIPL must report to ASIC as we understand must GEPL (a 
subsidiary of GAC).  But GAC can choose to report to ASIC or ORIC.  We believe that 
compliance duplication and confusion can be alleviated if all bodies were subject to 
common external oversight. 
 
Therefore, we recommend that the consideration be given GAC coming under the 
oversight of ASIC rather than ORIC. 
 
In summary the structural changes we are recommending will, based on our 
consultations give greater flexibility to members about how they use their benefits 
entitlements to meet their individual needs, reduce overlaps and duplication within 
the GGF and result significantly containing the level of acrimony and disputation 
between GAC and GIPL.  An estimate provided by GAC was that savings could be 
around $2 million per year. 
 
All of these outcomes will greatly benefit the Traditional Owners and hasten self-
determination in accordance with clause 4.8 of the Trust Deed. 
 
Recommendation 2: 
 
That the Boards of GAC and GIPL have a ½ day joint bi-monthly meeting to 
progress the key strategic issues facing the GGF, including financial sustainability, 
capacity building and major capital works. 
 
Recommendation 3: 
 
That a GGF leadership team be set up.  The team must include the GAC CEO, the 
GIPL EO together with the senior managers from both organisations.  This group is 
to meet regularly and will be principally responsible with implementing the 
strategic directions set by the joint GAC/GIPL meetings. 
Recommendation 4: 
 
That consideration be given to transferring GAC’s high level compliance and 
governance functions to GIPL and if this occurs that the GIPL Executive Officer 
position be re-scoped to include high-level compliance and governance oversight 
within the GGF, including the reporting requirements to external organisations. 
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Recommendation 5: 
 
That consideration is given to integrating together all the high-level finance 
management functions of GIPL and GAC. If this occurs in our opinion this function 
is best located within GIPL who will then have clear responsibility for oversight of 
the high-level finance and budget strategies of the GGF. 
 
Recommendation 6: 
 
That consideration be given to what other administrative functions could be 
delivered across the Gumala entities by one of them and that the test to be applied 
in making decisions on this recommendation and recommendations 4 and 5 be 
whether the proposed changes would reduce the overall administrative cost of 
Gumala.  
 
Recommendation 7: 
 
That the Administrative structure of GAC be streamlined by through the abolition 
of the CEO office division; and 
 
Recommendation 8: 
 
That GAC investigate becoming under the auspices of ASIC instead of ORIC. 

 

 

 
2.  Reducing the number of consultations required of GAC and GIPL   

each year 
 
The annual consultation required of GIPL and the consultations required three times 
each year by GAC under clause 7 of the Trust Deed, given the large and growing 
membership and the variety of geographic locations where the Members reside, is a 
costly exercise. 
 
 
Recommendation 9: 
 

 That the annual consultation by GIPL should by agreement with GAC be 
conducted in conjunction with one of the consultations required of GAC. 

  

 Consideration should also be given to reducing the number of consultations 
each year required to be undertaken by GAC from three to two.  

 

 The two entities develop agreed protocols for effective consultation with 
the Members so as to ensure that Members have an opportunity to get 
feedback about the affairs of the GFF and to enable members raise matters 
of concern for action and resolution. 
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3. Combining the Reviews required by the YLUA and the Reviews 
required of GIPL under Clause 33 of the Trust Deed 

 
Clause 7.14 of the YLUA mandates the review we are undertaking. It provides for a 
five yearly, or as otherwise agreed, formal assessment of the workings of "this 
agreement including such operational issues or procedural changes as may have 
been raised by either" either Hamersley Iron or Gumala.  It provides that the 
Monitoring and Liaison Committee will formally undertake the review process and 
its recommendations submitted in writing to each of Gumala and Hamersley, when 
complete. 
 
In addition to that review the Trust Deed of the General Gumala Foundation 
provides, at clause 33, that at specified times the Trustee will convene and hold a 
Review of the operations of the Foundation and the Deed.  It further provides that 
the Review will include meetings and consultations between the Trustee and the 
Beneficiaries, the Manager and “during the Advisory Period, the Advisory Trustee." 
On the completion of the Review the Trustee is required to prepare and provide to 
the Manager a report setting out the results of the Review, recommendations for 
the better administration of the Foundation having regard to the results of the 
Review, and recommendations where appropriate regarding amendments to the 
Deed. It further mandates that following the provision of the report the Trustee will 
consult with the Manager regarding the report and will, following such consultation, 
proceed to take such steps as the Trustee may consider appropriate to act on such 
report. 
 
The 2009 review undertaken by us took place shortly after the GIPL Review pursuant 
to Clause 33 conducted by Parakeelya. We took the view that we should not 
duplicate the work of that Review which in our view was a thorough report that 
contained sensible recommendations for the better administration of the 
Foundation. The recommendations in our 2009 Report reflected that view. 
 
On this occasion GIPL the overlap between our Review and that required of GIPL is 
even more pronounced.  GIPL presented its report on 15 August 2013, just a matter 
of weeks before we will present our final report to the Monitoring and Liaison 
committee. The subject matter of the two reports substantially covered the same 
subject matter. 
 
The recently concluded review under clause 33 also involved extensive consultations 
with beneficiaries similar to the consultations we were instructed to undertake for 
the purposes of our review. The conclusions we drew from our consultations with 
the beneficiaries largely mirrored the conclusions reached by GIPL during their 
Review. 
 
Furthermore, many beneficiaries expressed dissatisfaction and frustration about 
having to attend numerous consultation meetings about the same issues without 
seeing much attention to the matters raised. 
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In future it would be sensible for reviews under clause 33 and reviews under clause 
7.14 of the YLUA to be coordinated and either conducted as a single review or clearly 
tasked to avoid duplication. Our experience over two reviews we have conducted is 
that the concerns of the beneficiaries are more likely to relate to the operation of 
the Foundation and the Trustee and the relationship between them than to the 
workings of the YLUA and the relationship between Rio Tinto and Gumala.  In 
addition it is wasteful of Gumala resources and confusing for the Members to have 
sequential consultations in close temporal proximity on the same or similar issues. 
 
 
Recommendation 10: 
 
That future reviews under Clause 7.14 of the YLUA be coordinated with Reviews by 
the Trustee under clause 33 of the Trust deed and conducted as single review with 
a single consultation with members. Alternatively, if this is not possible, the review 
under clause 7.14 of the YLUA should be strictly confined to the operation of that 
agreement rather than matters internal to Gumala and the operations of the 
Gumala entities. 
 
 
 

4.  Simplifying the benefits arrangements 
 
We have also examined the processes, procedures, eligibility and suitability of the 
members benefits programs. During our consultations members have 
overwhelmingly told us that they want greater flexibility with and easier access to 
their benefits entitlements. 
 
Time and again it was stressed to us by members that the process to access benefits 
involves too much paperwork.  A large number of members also felt that many of 
the benefit programs did not have great relevance to their personal needs and 
priorities.  It was also pointed out that the application process created difficulties for 
many elders who were not used to handling lots of paperwork. 
 
At our meeting with the GAC Board members they also stressed this point and urged 
us to consider ways to make it easier to access benefits and to consider 
recommendations that could better guarantee that the benefit programs had a 
wider relevance across a larger section of the membership. 
 
We discussed these matters at great length with the CEO and other key staff of GAC.  
In these discussions it was acknowledged that many of the benefit programs had at 
best, limited relevance to large sections of the membership.  For example the sports 
grant program.  When asked how much in administrative costs could be saved by 
simplifying members benefit entitlements into two broad categories of ‘as of right’ 
and ‘discretionary’ the CEO advised that savings in the order of $2 million per annum 
could be expected.  
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Therefore, we recommend that the existing benefits categories be preserved only as 
an indication of the wide range of matters which might be addressed in alleviating 
poverty among the members and that each member have an as of right entitlement 
as noted above.  The funds available for benefits should be split 50/50 between the 
‘as of right’ and ‘discretionary’ categories. 
 
The ‘as of right’ category should be placed in each member’s entitlement account at 
the start of each year and if not expended in that year be accrued in favour of that 
member. These benefits will be available to assist members to meet the cost of living 
pressures.  Based on the 2011/12 accounts and assuming administrative savings of 
$2m per annum about $11.5m would be available for members benefits under our 
proposal - $5.75m for the ‘as of right’ category and $5.75m for discretionary benefits 
such as education and training.  Furthermore, based on the current membership of 
1,200 each member’s ‘as of right’ benefit could be in the order of $4,800. 
 
The ‘discretionary’ category will be subjected to budgeting considerations by the 
GAC Board based on proposals presented by the CEO and other senior staff and be 
principally be used for longer-term projects such as the early childhood education 
project that has been developed in partnership with the University of Melbourne. 
 
Finally, we point out that this recommended approach is not intended to affect the 
current proportion of funds set aside for capital works.  We believe it important that 
future budgets continue to provide for capital projects. 
 
In summary, if our recommended approach is adopted future budgets will include 
monies for the two benefit categories and capital works. 
 
We are aware that this may expose some members to a tax liability or even 
jeopardise the PBI status of the Trust.  Therefore, we further recommend that the 
Australian Tax Office before its introduction subject this proposal to a private tax 
ruling.  Centrelink payments may also be affected so we recommend discussions 
with them as well.  We believe that there are strong arguments in support our 
proposal that can be advanced to the Australian Tax Office and Centrelink. Finally we 
see no reason why this process cannot be concluded before 1 July 2014 if not 
sooner. 
 
Recommendation 11: 
 
The funds available for benefits should be split 50/50 between an as of right 
category and a category which permits ongoing payments for special 
circumstances but which gives emphasis on long term projects aimed at lifting 
members out of poverty. The ‘as of right’ category should be placed in each 
member’s entitlement account at the start of each year and if not expended in that 
year be accrued in favour of that member. 
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Recommendation 12: 
 
That a private ruling be obtained from the Australian Tax Office to seeking protect 
tax-free status of the benefit entitlements of members before the introduction of 
Recommendation 11. 
 
Recommendation 13: 
 
That discussions be held with Centrelink to ensure that payments administered by 
them are not affected by the proposed benefit category changes 
 

 
CEO Discretion 

 
The CEO has a delegated discretion from the GAC board to approve benefits to 
Traditional Owners. 
 
Decisions by the CEO are final and are not subject to approval by the Board. 
 
We are advised that the CEO discretion payments were instigated following the 
decision by GIPL to require the return of monies not spent within the approved IUCs 
in any given financial year. 
 
We understand that the CEO discretion funding is to cater for special situations or 
for support outside the programs within the various IUCs 
 
Members apply for funding support from CEO’s discretion, internal reports are 
generated and then a decision is made.  There does not appear to be a limit to 
individual payments or for the total amount. 
 
We stress there has been no suggestion of wrong doing by Gumala members on the 
part of the CEO during our consultations.  Rather the concern has been about the 
process and how one application for support is judged against another.  Some 
members complained of favouritism towards some individuals and or families. 
 
Nevertheless, the process for determining funding support through the CEO’s 
discretion leaves open the very real possibility of allegation of bias and or wrong 
doing on the part of unsuccessful applicants. 
 
On the face of it seems reasonable to have the capacity to provide support in 
emergency or unforeseen situations.  But in our opinion all funding and benefit 
support must be subjected to a process that is transparent, accountable and equally 
open to all beneficiaries if the circumstances demand. 
 
Accordingly, we are of the opinion that the delegated approval for CEO discretion, by 
the GAC board, needs to be amended. 
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At a minimum it should require that all applications for CEO discretion benefits be 
reviewed by the Chief Operating Officer who is then charged with the responsibility 
of making a recommendation to the CEO.   
 
All approvals must then be tabled at the next available meeting of the Officers 
Committee of the GAC Board (Chair, Deputy Chair & Secretary). 
 
Recommendation 14: 
 
That the GAC Board place a limit on the financial level of benefit approved through 
CEO discretion before it has to be ratified by the Officers in advance.  Further, that 
a limit be placed on the total amount of the discretion that can be exercised. 
 
 
 

5. Strengthening Board control over the Gumala entities with a 
clear mandate to require a reduction in administrative costs. 

 
This matter is discussed in detail in the next chapter. 
 
 
 

6.  Having a common strategic plan for GAC and GIPL. 
 
 
Recommendation 4 of our first review 3 December 2009 stated: 
 
Gumala should prepare a timetable for the early development of a strategic plan, 
which clarifies what it is trying to achieve for the beneficiaries through the Yandi 
agreement. This plan should be developed with the involvement of all the Gumala 
entities including GIPL and be subject to final approval by the members at a special 
general meeting. 
 
The strategic plan should contain clear statements about what it is trying to achieve 
in each of the areas being addressed so that can measure progress against its 
objectives. A report on progress should be made annually to the monitoring and 
liaison committee and to the members at the AGM. 
 
The clarifying of Gumala’s objectives would both guide future decision-making and 
improve understanding within the membership of what can be expected as outcomes 
from the foundation.  This will reduce the likelihood of future conflict. 
 
It is four years since this recommendation was made and this is still a pending 
matter. 
 
The GIPL review in Part 5D reports that the “Trustee and the Manager are working 
together to formulate a strategic plan for the Foundation which will be required to 
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consider the scale and complexity of the GAC including its multiplicity of locations 
and the regulatory requirements placed on it.” 
 
RTIO in its response to our letter of 21 May advised that: - 
 
 “Rio Tinto was informed that GIPL instigated a strategic planning process in late 
2011 following the restructure proposal being unsuccessful, as a way in which to 
better align the entities towards a common set of goals. However, Rio Tinto has seen 
no evidence that a strategic plan exists that provides a clear direction to and is 
committed to by both GAC, GIPL and all other Gumala entities (including GEPL which 
has its own business plan covering the next few years).  In the absence of strategic 
alignment between entities on matters material to each of them, it is difficult to 
proceed with a more general implementation plan to close off on substantive matters 
identified by the formal review. Rio Tinto considers that the focus of the formal 
review should be to develop a plan that could be executed through a facilitated 
strategic planning process to address issues agreed by both parties as requiring 
action.” 
 
Recommendation 15: 
 
We restate our 2009 recommendation that there be a single strategic plan for 
Gumala and further recommend that a timetable be established by the Boards of 
GAC and GIPL to develop a draft strategic plan for consideration by the members.  
An indicative timetable could be, a draft prepared within 8 months, that it be 
circulated among the Members for 4 months during which time there are 
opportunities for consultation and discussion among members, submission for 
consideration, amendment if required, and adoption by the membership at the 
end of 12 months. 
 
 
 
 

7. Having common membership rules governing who is entitled to 
benefit from the Trust and who is entitled to be a member of 
GAC. 

 
 
At present it is possible for a person to be a member of GAC and not be recognised 
as a person who can be a beneficiary of the Trust as the GAC rules permit a wider 
membership.  
 
Pursuant to the declaration of trust in clause 2 of the Deed GIPL must recognise as 
beneficiaries “Traditional Owners”. Traditional Owners means the persons who are 
under Aboriginal Tradition the traditional owners or custodians of the traditional 
lands including future generations thereof and any Deemed Traditional Owners 
(clause 1).  Deemed traditional owners are defined in clause 12.4 as people to be 
considered as Traditional Owners as determined by the Identified Traditional 
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Owners or a representative committee thereof irrespective of whether genealogical 
or landownership studies have identified such person or persons as Traditional 
Owners. This brings in the expression Identified Traditional Owners, in clause 5.1 
identified as follows: "certain people residing in the Region have as at the date 
hereof been recognised as having traditional ownership or custodianship of the 
Traditional Lands (“the identified Traditional Owners”). The identified traditional 
owners will have affiliations by kinship to a large number of people. It is intended 
that to the extent practicable the identified traditional owners will through a process 
of consultation and discussion determine which other people are to be treated as 
traditional owners." 
 
While these rules are complex the intention seems clear, namely that the known 
Traditional Owners will have the ultimate power to determine which other people 
are to be treated as traditional owners and be entitled to benefit from the Trust. In 
these circumstances it appears clear that to have rules for GAC membership and for 
people to be admitted as beneficiaries under the Trust gives rise to potential 
difficulties and hence increased administrative expense with respect to the provision 
of benefits under the YLUA.   
 
Recommendation 16:   
 
That GAC and GIPL in consultation with the Traditional Owners endeavour to 
achieve appropriate common membership rules, which are consistent with 
entitlement to benefit under the Trust 
 
 

Whether or not the engagement of a professional trustee should be considered. 

 

The YLUA was the first of a new generation of agreements following a change of 
approach adopted by Rio Tinto after High Court decision in Mabo.  It was entered 
into after Rio Tinto and the Traditional Owners had engaged in mediated discussions 
about their respective desires and concerns arising from the project. It provided for 
significant payments to be made to the Traditional Owners through the medium of a 
Charitable trust which ensured that the payments can be made and disbursed free of 
taxation and without impacting on the Social Security benefits of the traditional 
owners. The agreement provides for a Manager, GAC, and a trustee, GIPL, with 
significant overlapping functions as described elsewhere in this report. A significant 
feature of the structure provided under the agreement is that the Manager has a 
significant role in the appointment of directors to the Trustee Company. 

Under the terms of the agreement GAC, is the vehicle through which charitable 
funds are distributed to members despite the fact that the Trustee has legal 
responsibilities in this regard. Later Rio Tinto agreements provided for a clear 
definition of the roles of the Trustee and the Aboriginal Corporation.  

Clause 28 of the Trust Deed provides that a professional trustee company may be 
the trustee of the foundation, or a company, which complies with requirements set 
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out in that clause. The present Trustee, GIPL, consistent with that requirement has a 
Board of Directors of six people comprising three independent directors and three 
Traditional Owner representatives, one from each of the three language groups, 
nominated by the Manager. Independent directors cannot be removed except for 
cause. Independent directors may be removed during the period of 90 days after the 
expiration of any minimum term in which case a person selected by the Appointing 
Committee the removed independent director or directors.  The appointing 
committee comprises two members nominated by the manager and two members 
one of whom is nominated by the president of the Law Society of Western Australia 
Inc. and one by the president of the W.A. chapter of the Institute of Chartered 
Accountants.  The manager therefore has a significant influence over the 
composition of the board of the trustee. 

Currently all the directors have terms expiring in October 2013. Nominations have 
been made with respect to the Traditional Owner directors and the Appointing 
Committee is considering nominations for the replacement independent directors. 

We have considered whether there would be advantages to the Foundation in 
having a professional trustee company as they trustee of the Foundation.  

It is perhaps significant that agreements made by Rio Tinto with individual language 
groups post the YLUA have provided for a professional trustee company with an 
advisory Traditional Owner group, and the Aboriginal Corporation being governed by 
a board elected by the membership. In the new agreement structures the trustees 
and the corporations have clear and defined roles based on the role of the trustee 
and the role of the corporation serving different purposes. Where a professional 
trustee is involved the trustee or an appointed external service provider not the 
Aboriginal Corporation performs the function of distribution of funds, as is the case 
in the Gumala structure. Presumably this has the advantage of removing the trustee 
from the politics of the foundation. 

The appointment of a professional trustee could advantage the Manager in this case 
by freeing it up from the substantial administrative task of distributing benefits and 
give it greater opportunity to concentrate its attention on its policies and programs 
which will have a longer term impact on the social economic and cultural well-being 
of the members. This could be a further step in advancing self-management, as it is 
the longer-term programs rather than the mechanical task of distributing benefits 
within assigned categories, which requires the leadership of the traditional owners. 

A key question that would have to be considered is whether the appointment of a 
professional trustee also improves the sustainability of the foundation. As is noted 
later in referring to the advice we obtained from perpetual Trustees this is a matter 
that would need to be examined in conjunction with a professional trustee.  It does 
not admit to a generalised answer. 

In coming to the view expressed in our recommendation we have taken into account 
the potential advantages of reducing the internal politics of the Foundation, 
reducing the administrative burdens on the Manager, and the possibility of a 
reduction in administrative costs. We have also take into account the views 
expressed in submissions made to us as follows: 
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Rio Tinto’s preference is to move toward a professional trustee. 

Rio Tinto supports a reduction in the administration costs of both GAC and GIPL and 
would like to further understand whether the appointment of a professional trustee 
company could potentially reduce costs and improve efficiencies.  

Rio Tinto is aware of a number of professional trustee companies who already have 
some experience in the area of Indigenous trusts, however, the fee structures 
between these trustee companies vary considerably. We recommend obtaining 
further information especially in relation to confirming the services on offer and fees 
payable. In addition, we recommend obtaining financial advice, particularly in 
relation to the potential fee structures. As to fees, we also note that for large trusts, 
the fees are likely to be negotiable.  

In their response to us GIPL noted as follows: - 

… A range of the core functions stipulated for the Trustee under the Trust Deed, and 
most particularly the review and maintenance of the Register of Traditional Owners, 
is unlikely to be delivered by a professional trustee company... Alternative 
arrangements are unlikely to include active oversight by a Board that includes 
language group representatives and would not provide the current opportunity for 
capacity building at both Beneficiary and Board level. It is important to recall that the 
structure proposed under the 2011 Restructure Proposal resulted in one less 
indigenous representative and Beneficiaries noted this reduction unfavourably. It is 
difficult to see how the legal obligations that govern the relationship between 
trustee and manager of the trust deed could be achieved without a dedicated 
Trustee arrangement. 

 

Advice from Perpetual Trustees 

 
We met with representatives of Perpetual Trustees on the basis that they were one 
of the professional trustees currently being engaged in the administration of trusts 
in Rio Tinto agreements. The meeting was for the purpose assisting us to develop a 
view on whether the whole or partial replacement of the Trustee under the YLUA by 
a professional trustee would be of advantage to the Foundation and the members. It 
was made clear in these discussions that they were not intended to advantage 
Perpetual as against other professional trustees should the Foundation decide to 
consider the appointment of a professional trustee.  
 
We were advised that Perpetual has a dedicated native title trust team operating 
nationally which provides trustee, investment and accounting services to a number 
of Aboriginal communities throughout Australia. They indicated that they have an 
understanding of Aboriginal culture in their team and work hard to ensure they 
spend enough time with clients to understand their specific needs. 
 
Perpetual provided advice in writing which we will provide to the Monitoring and 
Liaison Committee and which included how Traditional Owners’ trustee advisory 
committees operate in relation to professional trustees, how they could assist with 
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trustee services, the importance of an executive office, as well as notes on 
investment policy, client reporting, and fees. They also advised on how they could 
assist with member program improvement and either provide or obtain the 
necessary professional advice for dealing with complex trust taxation and benefit 
issues.  
 
It is worth noting that with respect to an executive office they advised, "A critical 
function of a successful trustee model is an executive office that interacts directly 
with the native title beneficiaries and operates in the community. With many of our 
clients this is an Aboriginal Corporation, staffed by members of the community and 
we believe this is a critical means of capacity building and maintaining a strong 
community relationship. We can assist our clients with managing this for an interim 
period as well as building capacity and running this function more efficiently. As 
trustee we typically provide oversight of this function as well to ensure effective 
governance." 
 
We posed the question of how they could assist with member program 
improvement. Their response was that it was likely on the basis of the limited 
information we provided that a number of changes can be made to the design of the 
program and, operational processing to deliver a more cost-effective program. They 
made the point that they are currently assisting an Aboriginal group with 
implementing their own executive office, including documenting processes, 
implementing efficiency improvements through systems and training staff. 
 
On the basis of our limited enquiries we cannot be certain that the cost of 
administration of the Foundation could be reduced through the use of a professional 
trustee for some or all of the trustee functions under the YLUA. It does appear 
possible that the involvement of a professional trustee could reduce the political 
differences between the Trustee and the Manager, which have historically 
bedevilled the Foundation and resulted in considerable costs being incurred to the 
detriment of the viability of the Foundation.  We believe that it would be useful to 
explore with a professional trustee or a number of professional trustees whether 
savings could be made across the Foundation's activities by the use of a professional 
trustee. 
 
 
Recommendation 17: 
 
That the Gumala entities explore with a professional trustee or a number of 
professional trustees whether the administrative costs of the Foundation could be 
reduced by the use of a professional trustee for some or all of the trustee functions 
under the Trust and the role and function of a Traditional Owner advisory 
committee should a professional trustee be appointed. 
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Chapter 3 
 
Advancing Self-determination 
 
Strengthening self-management and Board capacity. 
 
In furtherance of the provisions of the Trust Deed and the general wish of the 
Gumala entities to advance self-management we have made a number of 
recommendations aimed at strengthening the capacity of Traditional Owner 
directors to exercise real control over the affairs of the Gumala entities.  We have 
also made a series of recommendations relating to the reduction of administrative 
overlaps in the interest of reducing costs, increasing the viability of the Foundation 
and its capacity to provide benefits to the Members. We have considered the issue 
of the reinstatement of the Advisory Trustee in that context. On the one hand it 
provides additional access to external advice about the affairs of the Foundation and 
maintains another element of continuing Rio Tinto involvement in the operation of 
the Foundation. On the other hand it imposes additional administrative obligations 
on the Trustee, which are not without cost. 
 
The Members have a strong interest in maintaining effective administrative 
arrangements for the delivery of short and long-term benefits while keeping 
administrative costs to a minimum. The Gumala corporations, like all institutions, 
have institutional self-interest and where there is no profit bottom line to encourage 
efficiencies it requires strong leadership from the Board and through the Boards the 
Chief Executives to keep downward pressure on costs.  
 
The administration of the Trust is not a simple matter given its charitable status and 
the importance of maintaining the tax-free status. For that reason it is fundamental 
to maximising the benefits for the members that GAC and GIPL work cooperatively 
to achieve shared objectives, to minimise any unnecessary overlaps in their 
functions, and to have efficient systems in order to keep administrative costs to a 
minimum.  
 
 The Boards do not manage the entities, which is the job of the chief executives who 
are appointed by the appropriate Boards. The Boards have the legal responsibility to 
set policy and objectives for the corporation, usually through a strategic plan, to 
oversee its functioning, including the activities of their CEO and to ensure that it is 
managed to maximise the benefits flowing to the Members.  
 
For the Boards to perform their functions it is necessary for them to be clear about 
their objectives and to keep management accountable for achieving those 
objectives. The Boards are responsible for the appointment of the chief executives 
and for having strategic plans which direct the staff to achieve the objectives of the 
Board and Members. We have taken from our consultations and from the report of 
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the consultations conducted as part of the GIPL review as well as the agreement of 
GAC and GIPL that the broad objectives of Members and Board Members are as we 
have outlined. We have sought confirmation from the staff of the entities that they 
are objectives shared by the management. We think these understandings need to 
be confirmed by the membership and by the Boards and, if confirmed, adopted as 
the basis on which the Boards will hold management accountable. 
 
Various measures have been taken to build Board capacity. If the Boards are to 
perform their function it is important that they have a clear view of what they are 
trying to achieve and capacity to drive the entities through setting clear goals and 
objectives and holding management accountable. This is an important part of 
capacity building. It is important that the Boards should not be dependent solely on 
management for advice on how they perform their tasks effectively. 
 
A number of ideas were raised in discussions with directors of GAC relating to 
increasing the capacity of directors to direct and control the corporate entities. One 
was that there should be an adviser to directors independent of the corporations’ 
executive staff available to them on a continuing basis to give advice on governance 
matters including the proper role and duties of directors, to discuss board papers, 
and generally assist directors to carry out fully their important roles. Discussion of 
this proposal in turn gave rise the suggestion that there should be a secretariat 
servicing directors and assisting them to carry out their important duties. A third 
suggestion was that independent directors with specific skills should be appointed to 
the board of GAC but without voting rights.  
 
We are firmly of the view that directors should receive continuing support to ensure 
that governance control of the corporations remains with membership through the 
directors and that CEOs are accountable to the Boards for their performance. 
 
Parts of recommendation 3 from our previous Review are relevant to these issues. 
We recommended then that Gumala should take further steps to strengthen its 
governance capacity by: 

– Ensuring directors maintain policy control over all Gumala entities; 
– … 
– Ensuring that all board members receive ongoing governance training about 

their director responsibilities including; 

 Their obligations to act in the best interests 
of all beneficiaries;  

 Advice on how to manage conflicts of 
interest; and  

 Meeting procedure  
 
We are of the view that these recommendations are still relevant and require further 
action. We note that there have been a number of governance training opportunities 
provided for directors in the recent past but believe this should be an ongoing 
process rather than something addressed from time to time. 
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The GIPL Review Report advises that a Good Governance Charter, prepared by PWC, 
has been adopted by both Boards and that Charter was provided to us.  It sets out 5 
underpinning factors including mutual respect and collaboration between each 
Gumala entity, consultation with Traditional Owners and decision making that is in 
the their best interests and of future generations and the establishment of a robust 
and integrated governance framework.  As you would expect it contains lists of 
important ethical principles and a description of governance. However, what it does 
not contain is a clear statement about the power and responsibilities of the Boards.  
 
In contrast we have looked at a policy on Board of Directors Roles and 
Responsibilities for an organisation providing services to Aboriginal communities. 
The boards of the Gumala entities might be assisted by a clear statement on the 
Board’s role such as the following that is taken from that policy. 
 
1 The board is responsible for providing strategic direction and overseeing the 
conduct of the business of XXX and the activities of the Chief Executive Officer. 
 
2 The Chief Executive Officer is responsible for the day-to-day operations and 
management of XXX and the Board will not get involved in the day-to-day 
management of the company. 
 
3 As part of the overall stewardship responsibility, the board 
 
A) Initiates a cyclic strategic planning process 
B) Engages with the Chief Executive Officer, management and staff in setting 
strategic objectives and priorities for the company through a strategic plan  
C) Approves and monitors the strategic plan 
D) Approves and reviews management’s succession plan 
E) Approves and reviews major financial and strategic policy decision; 
F) Approves and reviews a corporate governance framework 
G) Approves and reviews governance policies 
H) Ensures that the company operates within the bounds of its Objects Functions and 
powers as set out in the company's constitution 
I) Ensures that the principal corporate business risks been identified and appropriate 
systems to manage these risks have been implemented 
J) Ensures an effective and transparent process of Board renewal and determine 
Director skill sets 
K) Ensures orientation for new Board members and ongoing development for 
Director 
L) Evaluate the Chair, Board and Board Committee performance 
M) Advocates to build the company profile and explore and develop opportunities for 
the company 
N) Selects the Chief Executive Officer, oversees and monitors the Chief Executive 
Officer performance, and conducts an annual Chief Executive Officer evaluation. 
 
In conversation with Directors it seems clear they wish to exercise control and there 
are signs of frustration.  What is vital is not just that important legal and ethical 
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principles applying to Directors are understood and observed but that their role and 
functions, the power and responsibilities they have, are as clearly explained, 
understood and acted upon.  This is a central plank of capacity development of the 
Traditional Owners and at the heart of “gaining increasing expertise in the 
management of the Foundation” (Trust Deed Clause 4.8) Directors In particular need 
to clearly understand that while there is a forest of legal requirements and 
responsibilities their fundamental positive role is captured in the paragraphs 
numbered 1, 2, and 3A, B, C, H, and N above. 
 
The role of the Chief Executive Officer of GAC was raised in a number of 
consultations.  The duty to oversee the activities of the Chief Executive Officer 
requires the Board to have sufficient information about the extent to which he is 
carrying out the decisions of the Board, and meeting his obligations under the 
Strategic Plan and the policies laid down by the Board including remuneration and 
expense policies. We have elsewhere made recommendations about the CEO 
Discretion and how that should be modified and made accountable through the 
Officers Committee of the Board. 

Further, we urge that the internal auditor report to that Committee on all expenses 
incurred by the CEO and under any relevant policies so that the Board is in a position 
to confirm to the Members that is meeting its oversight obligation. 
 
Recommendation 18: 
 

d) The boards of GAC and GIPL and the general meeting of members 
should direct the provision of support and assistance to Directors in 
order that they are empowered to meet the governance 
responsibilities outlined above. 

e) That in the support given to the Boards in their capacity building the 

important legal and ethical principles applying to Directors are 

conveyed and that their core roles and functions, the power and 

responsibilities they have and how they may action them, are also 

clearly explained. 

f) That this support be provided on a continuing basis to ensure 

Directors have the capacity and resources to carry out their duties, 

and that consideration be given to either -  

 Appointing an independent adviser (with 
wide ranging experience) for board 
members, appointed by them and 
accountable to them rather than to the 
executive of the Corporations and who is 
available to them on a continuing basis to 
provide support advice and guidance as 
requested; or 
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 Establishing a secretariat to service 
directors which is accountable to them 
rather than to the executive of the 
corporations; or by 

 Amending the rules of GAC to provide for 
the appointment of independent but non-
voting directors who have substantial 
experience as board members. 

 

 
 

Reinstatement of the Advisory Trustee 
 
Clause 15 of the Trust Deed provides that for the first 10 years of the agreement 
there will be an Advisory Trustee which would be a company nominated by 
Hamersley and which had as its sole activity to act as Advisory Trustee of the 
Foundation and the Elderly Foundation.  Its Board would be comprised of two 
professional directors nominated by Hamersley and two representatives nominated 
by the manager, GAC. The chairman would be one of the Hamersley nominees 
having a deliberative and a casting vote. 
 
The function of the Advisory Trustee was to provide advice to GIPL on significant 
investment and other decisions by the Trustee and to make general policy 
recommendations regarding the administration of the Foundation. 
 
Given the broad role assigned to the Trustee under the Trust Deed the Advisory 
Trustee was entitled to make recommendations about any matters pertaining to the 
general administration of the Foundation. This is further confirmed by the fact that 
the Trust Deed required the Trustee to provide extensive information to the 
Advisory Trustee on a quarterly basis and in addition to the specific matters on 
which it was required to report it was also required to provide "any other advice the 
Advisory Trustee may considered to be appropriate having regard to the Objects." As 
is observed elsewhere the provisions of the Trust Deed permit extensive overlaps in 
administrative functions between the Trustee and the Manager and the Advisory 
trustee provided for another layer of duplication.  
 
The mandate of the advisory trustee expired on the completion of the first 10 years 
of the agreement. 
 
Proposed reinstatement 2011 
 
In 2009 we recommended as follows: - 
 “That Rio Tinto and Gumala reinstate the Advisory Trustee Company with the same 
composition and powers as provided for in clause 15 of the deed.” 
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As part of the suite of changes put to the general meeting in 2011 with the support 
of the Manager, GAC, and the Trustee, GIPL, it was proposed to reinstate the 
Advisory Trustee. This proposal was defeated at the general meeting. 
 
Present views 
 
The terms of reference directed that the review is to address a number of specific 
issues defined by the parties, this included "Evaluate the value of reinstating the 
Advisory Trustee with Rio Tinto.”  
 
GAC has confirmed that it supports reinstating the Advisory trustee. GIPL noted that 
beneficiaries rejected the re-structure proposed in 2011, which included 
reinstatement of the Advisory Trustee.  
 
Rio Tinto made additional comment after noting that the proposal for change in 
2011 had been defeated. 
 
It acknowledged that the recommendation of our 2009 Review "remains outstanding 
but we now feel that up the opportunity to reinstate this entity is most likely passed 
and that there are potentially other safeguards that can be put in place instead of 
this particular entity. The level of Rio Tinto involvement in Gumala affairs has varied 
over time, peaking in the late 1990s once the agreement was executed in the first 
years of mining. Relations intensified in 2007/2008 as protracted legal proceedings 
between the Trustee and the Manager as Rio Tinto participated in a court ordered 
mediation process." 
 
Accordingly, we have come to the conclusion that the reinstatement of the Advisory 
Trustee is not necessary provided;  

 Additional measures we have recommended to strengthen the capacity of TO 
directors to exercise real control over the Gumala entities, and 

  A common strategic plan as recommended is achieved against which the 
Boards can monitor the performance of Gumala. 

 
 
Additionally, the reinstatement of the Advisory Trustee adds another administrative 
cost and is a step back from increased self-determination. 
 
 
Recommendation 19: 
 
That the Advisory Trustee not be reinstated 
 
 

Staggered director terms for GIPL 
 
Staggering the terms of appointment for GIPL directors is strongly endorsed by the 
GIPL Board In their view to do so will address business continuity risks and add to 
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capacity building. Further GIPL pointed to about business continuity risks caused by 
the fact that all current director terms end on the 12th of October 2013 and the 
constricted timetable for the renewal of the GIPL Board. Provided as Appendix 3 to 
this report is a legal opinion obtained by the GIPL Board in respect of the current 
arrangements and apparent inconsistencies between the GIPL Constitution and the 
seeming intention of the Trust Deed regarding the terms of Directors. The GIPL 
board advocates amendments to the constitution to address these inconsistencies 
by providing for five-year terms for Directors. Further, the GIPL Board supports the 
initial appointment to the new arrangements being for staggered terms of no more 
than five years to allow the desired continuity to be achieved. 
 
GAC points out that there are staggered terms for GAC directors and the further 
point that a new GIPL board will be appointed on Thursday October 2013 with all 
GIPL Directors-elect determined by no later than 7 October 2013. It made no direct 
comment on the need for staggered appointments of those new directors. 
 
Rio Tinto strongly endorses the concept of staggering appointments of GAC, GEPL, 
and GIPL to ensure business continuity and effective management of the entities. 
 
Consistent with the emphasis on capacity building there are clear advantages in not 
starting with a completely fresh board. The adoption of staggered terms by GAC is 
likely to support good governance of that entity and the adoption of a similar 
approach with respect to the board of GIPL would be an advantage. Given the fact 
that it would be possible for the whole of the GIPL Board to be replaced in October it 
would be an advantage to allow for some continuity of present directors and for 
newly appointed directors to be appointed for staggered terms to allow for some 
elements of continuity to be achieved from this time on. The legal opinion obtained 
by GIPL indicates how this can be achieved and suggests that amendments to the 
constitution of GIPL should be considered to remove doubts about directors’ terms 
and the method of their appointment. 
 
 
 
Recommendation 20: 
 
That the GIPL Board director terms be staggered and that the constitution of GIPL 
be amended to clarify the issues relating to the method of appointing both 
language group and independent directors and the terms for which they are 
appointed. 
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Chapter 4 
 
Encouraging greater employment of Traditional 
Owners within Gumala structures 
 

There is a concerning lack of aboriginal leadership within the executive level of GAC 
and GIPL and no clear long-term succession plan.  Currently, a Traditional Owner 
occupies none of the Manager or above positions within Gumala.  Given that the 
Organization is in its 17th year of operation this fact is totally unacceptable. 

 We note that recently a number of Trainee Manager roles for Traditional Owners 
were established. This will provide an opportunity for them to work alongside 
nominated senior staff to building their capacity to be future leaders of Gumala. 

Appropriately supporting Traditional Owner talent, especially amongst the youth, is 
crucial to the long-term success and credibility of Gumala.  Some measures that 
could be implemented to aid this process being carried out to its full potential 
include: 

a) A structured mentoring and role modeling from Indigenous staff members 

from within GAC; and 

b) Mentoring from successful indigenous business people from outside of GAC 

or GEPL: and 

c) Secondment and exchanges to other Australian and international Indigenous 

organizations and land councils which have strong Indigenous leadership and 

a suitable environment to accommodate them; and 

d) Undertake training by the Australian Indigenous Leadership Centre, in 

particular the Indigenous Leadership Program and recently developed 

Governance Certificate Training. Rio Tinto endorses this institution (and) can 

provide the contact for such programs; and 

e) For younger Gumala members, we urge that support and encouragement be 

given to them to engage with other driven and ambitious Indigenous youth 

to provide a network and support base for their development.  Organizations 

such as the National Indigenous Youth Leadership Academy (NIYLA) connect 

Indigenous young leaders from communities across Australia and would be a 

valuable retention tool for GAC. 

Gumala has demonstrably failed to mentor Traditional Owners into senior roles 
within its organization, including GEPL. To address this Gumala will need to take a 
long-term view in developing future leaders. The first step should be to mentor high 
school students with a view to provide University cadetships in applicable 
professional disciplines.  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GIPL warns against creating unrealistic expectations regarding the capacity of that 
organization to provide particular outcomes without active engagement by 
beneficiaries themselves. 

“Most frequently, this is expressed through the claim that the Foundation should 
provide more direct employment for Beneficiaries. Whilst Beneficiaries are 
encouraged to apply for employment and a number of staff who are beneficiaries are 
employed, there is the practical matter that even with a 75% quota applied and 
implemented only a total of about 40 jobs would be created for the longer term 
based on the current, and possibly unsustainable, staffing profiles of both the Trustee 
and Manager. 

Careful consideration needs to be given in meeting the overarching obligations of the 
Trustee and Manager in delivering efficiently and effectively the duties and 
obligations imposed upon them by law and the expectations of the majority of 
Beneficiaries. 

None of the above releases the Foundation from the obligation to engage Traditional 
Owners as employees wherever their skills sets are appropriate or capable of being 
enhanced through on-the-job training and other initiatives. However, as is it is the 
case that direct employment of the foundation has limited the focus should be on 
creating enhanced opportunities for beneficiaries on a broader front, including 
through well-structured partnerships.” 

GAC is committed to appointing more Traditional Owners in senior positions within 
the organization as well as more Traditional Owners in general. For example, a 
number of new positions are being created in Tom Price, including a new managerial 
position for a suitably qualified Traditional Owner. 

GAC agrees its business arm (GEPL) should include training and employment of 
Traditional Owners within its core activities and understand that this would be 
consistent with the express terms of the YLUA.  GEPL is aggressively seeking joint 
ventures and other opportunities to realize this. In the later section of this chapter 
the current performance of GEPL and its ambitions to grow member employment 
are set out. 

The above views confirm that there is clear support both for succession planning in 
the Gumala entities and for growing employment of Members inside and outside the 
Gumala structures. As in other areas of Gumala's activities the intentions are good 
and the direction of travel is right but the actual rate of progress is less than is 
desired by the Foundation and the members and should be accelerated as possible. 

Rio Tinto makes very specific suggestions about the development of younger 
members and is supportive of the trainee manager roles which are being established 
by GAC  

Seventeen years on it is a sad indictment that no senior managers within the GGF 
are Traditional Owners. This needs to be addressed as a priority. Accordingly, as an 
initial step to self-determination and capacity building we recommend as follows; 
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A Traditional Owner should fill at least one senior manager position in the GGF as 
soon as possible. In this regard we refer to our earlier recommendation concerning 
the consolidation of senior manager functions in GIPL. If this recommendation is 
adopted then we further recommend that a Traditional Owner fill one of these 
senior positions. 

Similarly, as soon as possible, a minimum of 3 manager positions is filled by 
Traditional Owners (1 for each language group). 

Recommendation 21: 

That the Gumala entities should include in their common strategic plan a timetable 
for the appointment of Members to at least one senior manager and three 
manager positions within the Foundation; and 

A targeted program for developing young Members so that they can assume 
positions of responsibility within the Gumala entities; and 

A program ensuring that there are training opportunities for Members within the 
wider job market. 
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Chapter 5 
 
Using funds to achieve real changes in the 
circumstances of members rather than 
perpetuating a handout mentality 
 

Current activities of GAC 

In the report of our previous review we expressed a desire that real focus be given to 
developing strategic plans and projects focussed on long-term and lasting changes in 
the circumstances of beneficiaries.  We urged consideration be given to establishing 
partnerships with other organisations.  And we gave the example of the Anindilykwa 
Land Council Regional Partnership to demonstrate how this might be done. 
 
During this review we invited GAC to provide us with advice on their long-term 
capacity building activities in since then.  The advice we received through Theo 
Gouskus was encouraging.  He advised as follows: 
 
“Over the past 5 years significant resources have been directed towards the 
development of programs that alleviate poverty amongst the membership spanning 
each of the five Income Utilisation Categories (IUCs); Healthy Living, Business 
Development, Education, Community Development and Lore and Culture.   It is 
noteworthy that the majority of the programs have been focussed on strategies that 
have sought to address a short term, immediate need.  As a consequence, this has 
resulted in a number of high-volume and low value transactions, resulting in 
increased operational and service delivery costs. 
  
Addressing disadvantage and the pursuit of poverty alleviation amongst Gumala 
beneficiaries is a social complex and wicked problem requiring investment in long-
term transformational programs in each of the areas defined by the IUCs. The impact 
of such long-term investment can only be measured across longer, multiyear 
timeframes, if not generations. 
  
Over the past two years GAC has sought to develop strategies focussed on longer-
term poverty alleviation in a variety of areas. One such program is the investment in 
the Abecedarian Approach Australia (3A), an early childhood education program 
targeting children 0-5.  This program was developed in partnership with Professors 
Joseph Sparling and Collette Tayler from the University of Melbourne, and the Tom 
Price Primary School.  Professor Sparling’s research demonstrates that it is early 
childhood education during the period from 0-5, that sets children’s learning 
trajectories, the impact of which can extend to tertiary educational outcomes.   GAC 
became the first organisation in Western Australia to implement a 3A pilot program 
in the Wakathuni Homeland community and the impact of this investment has been 
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significant. Children of GAC members have reached a number of developmental 
milestones and a level of preparedness for primary school that is on par if not 
exceeding non-indigenous children. 
 
The strategy behind this investment is to provide this educational program to a 
statistically significant sample size of children that will enable the University of 
Melbourne, as a research partner, to attract external research funding and examine 
the efficacy of the program leading to an evidence base that can be used to inform 
public policy regarding indigenous early childhood education in Australia.  It is the 
intention that this partnership will lead to recurrent government funding and 
therefore reduce the reliance on the GGF to fund this initiative in the future.  The 
results so far have been compelling and outcomes have already been presented in 
National Childhood Education conferences.  In addition, it has resulted in over 
$300,000 of external funding for delivery of the program and its expansion into other 
areas from multiple funding bodies, as well as number of requests to partner with 
other early childhood education providers, including Playgroups WA and YMCA. The 
net effect of this approach is to decrease reliance on GGF funding, whilst fulfilling the 
mandate of poverty alleviation. 
  
A strategy focussed on long-term poverty alleviation is also now a feature of the 
majority of community development investment.  For example, in the Youngaleena 
Community, a multipurpose community building is being constructed that will enable 
the 3A program to be delivered to children residing in the community.  Members of 
the community will be employed by the Community Development team to participate 
in the construction process, thereby creating employment income, but importantly 
the construction training received will lead to training certification, enabling 
members to pursue future employment opportunities. It is important to note that 
GAC was also successful in receiving $80,000 in funding from the Indigenous Land 
Council towards the development of a community garden incorporating bush 
medicine and bush tucker, which will be part of the early childhood learning 
curriculum. 
In community development, a partnership is also being formalised with Paul 
Pholeros, HealthHabitat, to renovate homes in each of the homeland communities.  
Mr. Pholeros’ work has demonstrated a link between housing and health outcomes in 
communities and forms part of a longer-term strategy aimed at poverty alleviation.  
Herein, GAC is currently engaged in discussion with IBN to co-fund this investment as 
a mechanism of reducing duplication of activities between different indigenous 
corporations servicing the same membership and providing more value for money. 
 
In the area of Health, GAC is also engaged in discussion with Professor Hugh Taylor 
and his team at the University of Melbourne in relation to strategies to improve the 
eye health of all Gumala beneficiaries.  Professor Taylor’s work demonstrates that for 
every dollar spent on eye health disease prevention, it saves the government $5 in 
treatment.  Therefore discussions are continuing regarding the possibility of 
developing social impact bonds in partnership with government to address the eye 
health needs of the Gumala membership, which would enable a return on investment 
for any funds the GGF were to direct towards such initiatives. 
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In the context of a future decline in compensation monies to the GGF, the ability to 
invest in long term poverty alleviation strategies with the potential to attract 
significant external funding and partnership opportunities must be seriously 
considered as part of the GGF’s future proofing strategy. 
 
For consideration of the reviewers, is the percentage of investment as a proportion of 
the overall income that ought to be split between short term and long-term poverty 
alleviation strategies. It would be reasonable to assume that currently the 
expenditure is approximately 20% long-term poverty alleviation as compared to 80% 
short term. It is an aspiration that as the organisation matures, the requirement for 
short-term poverty alleviation programs decreases significantly (including a 
reduction in short term transactional costs), such that compensation monies can be 
directed towards longer terms strategies and wealth creation opportunities for the 
GGF beneficiaries. 
 
However, the impact of long-term poverty alleviation strategies can take 
generations. As such, it may be reasonable to consider the following ratios in 
accordance with the maturation and success of current strategies: 
2014 - 40% Long term, 60% short term 
2019 – 50% Long term, 50% Short term 
2024 -60% Long term, 40% Short term” 
 
We are encouraged by this advice as it shows that real focus is being given to the 
strategies needed to give effect to long-term changes in the circumstances of 
beneficiaries. 
 
We also agree that future budget allocations within the GGF should a greater 
emphasis to long-term poverty alleviation strategies.  Earlier in this report we made 
recommendations about how we anticipate that significant pressure can be eased on 
the administration costs and how the beneficiaries can access shorter-term benefits 
more easily. 
 
By implementing these recommendations even greater focus will be possible on the 
long-term changes necessary to meet the objectives of the Trust Deed.   

 

The Role of GEPL 

GAC, GIPL, and Rio Tinto all provided views about the ongoing role of GEPL. In 
addition the general manager of GEPL, Daryl Smith, provided advice and made 
additional comments about the company's role in training at the meeting of the 
Monitoring and Liaison Committee on 16 September 2013. 

In the course of consultations some skepticism was expressed about the value of 
GEPL to the Foundation. Members were aware of losses having been incurred and 
the view was expressed that GEPL had never made a profit. 
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Daryl Smith advised the review that since his appointment in October 2011 he had 
been instructed that in terms of the weighting between achieving social benefits and 
operating profitably priority should be given to making the enterprise profitable. If 
the business could not make money it would be shut down. He was positive about 
the current position of the company advising that in August there was $22-$23 
million of work in hand.  All contracts are price driven and the company is operating 
on a commercial basis.  Although the company was still in debt to GAC, the debt has 
been recently reduced through the payment of a dividend to each of GAC and GIPL 
of approximately  $400,000. 

In August the company was employing 62 people and had the potential to employ 
another 20 or so in the near future. About 25% of the workforce is Indigenous. 

Daryl was positive about the capacity of GEPL to operate commercially and to 
provide training positions and employment opportunities for Members. Additional 
training positions are available in the context of the expanded contracting 
opportunities and GAC had been asked to put forward candidates for particular 
positions. GEPL has advised GAC of 9 trainee positions available within current 
contracts.  Funds are available from GAC to pay for the training as distinct from the 
strictly commercial operations of the company. He was also positive about the 
opportunities for GAC to provide additional employment, suggesting that a truck 
could be fitted out with appropriate equipment and used to deliver maintenance 
services to communities. This would provide employment and further training 
opportunities as well as directly benefitting Gumala members. With respect to 
enabling further employment he suggested the need for a skills and capabilities audit 
of members to assist in providing employment and pathways to employment 
opportunities, as there is a time gap between identifying training and employment 
prospects and finding Members available for the positions.  When jobs become 
available there is limited time to fill them. In his view Gumala needs to focus on 
ensuring that information about Member availability for and interest in training and 
employment is continuously available. 

GEPL is pursuing a master services agreement with Rio Tinto under which GEPL 
would provide labour services (by Members) to Rio Tinto. GEPL is positively engaged 
with Rio Tinto on this proposal.  GEPL believes this is an opportunity to substantially 
increase employment opportunities in the mining industry. 

GAC, GIPL and Rio Tinto all provided comment on the role and positioning of GEPL. 

The formal response from GAC on this issue was “GAC agrees its business arm (GEPL) 
should include training and employment of TOs within its core activities and 
understands that this would be consistent with the express terms of the YLUA. GEPL 
is aggressively seeking joint ventures and other opportunities to realize this.” 

GAC also made available its submission in response to the Native Title, Indigenous 
Economic Development and Tax consultation paper of May 2010, which included 
reference to the role of GEPL as follows: - 
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a) “It is GAC’s submission that such capacity building enterprise purposes invest 

in traditional owner skills and employability which in turn benefits their 

family and community, thus turning the welfare cycle around. An example of 

such enterprise is Gumala Enterprises Pty Ltd (GEPL) (a wholly owned 

subsidiary of GAC) which was established to develop a portfolio of substantial 

and diversified commercial assets. GEPL forms an essential part of GAC’s 

long-term commitment to bring socio-economic benefits to the Pilbara 

region. GEPL currently consists of three divisions: 

b) Gumala Contracting (fully owned and managed);ESS Gumala Joint Venture 

(40% interest); and 

c) Karijini Eco Retreat (fully owned and under third party management). 

Gumala Contracting and ESS Gumala Joint Venture were established in response to 
the mining industry's position as the principal economic driver of the Pilbara region. 
The entry of GEPL into the local tourism industry also provides important balance to 
its portfolio of business assets. It is important to note that GEPL does not have the 
benefit of ‘charitable status’, and as such, income both in the hands of GEPL and 
Traditional Owner employees is subject to income tax.” 

In its response GIPL advised as follows: -  

“The realigning of GEPL to focus on training is approached with caution by 
GIPL.  Gumala Enterprises Pty Ltd is an Australian private company… It is also the 
Trustee of the Gumala Enterprises Trust… with a trading name of Gumala 
Contracting. It engages in joint venture activities whether acting on its own account 
or as trustee of the Gumala Enterprises Trust. GEPL is a trust structure in its own 
terms and cannot be changed easily and without careful consideration. Furthermore, 
GEPL has historically suffered from conflicting expectations of its role and 
performance. GIPL notes the recent marked improvement in GEPL’s business 
performance and notes that the business plan includes initiatives for engagement 
and retention of Gumala trainees.  Importantly, the proposals are integrated with 
the business model that increases the momentum and likelihood of success. 

It is important to note that the tested successful models for "training" of 
marginalized groups emphasize the importance of a combination of workplace based 
and conventional "class room" training linked to a meaningful employment 
relationship. While GEPL offers potential as a foundation for such training 
arrangements, expectations need to be realistic and consistent. The existing 
potential for an integrated approach may be lost if the expectations of GEPL become 
overblown with suggestions that it become a dedicated training organization. 
Comments from young Beneficiaries during the Consultation process indicated that 
training per se was not sufficient. They wanted to be able to have a job as a result of 
that training.” 

Rio Tinto responded as follows: - 

“Rio Tinto is committed to playing a key role in building the capacity and prosperity 
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of Aboriginal people by increasing their participation in the mainstream economy. 
We support participation of Aboriginal people in contracting services through: 

 Locally-owned and operated Aboriginal businesses like GEPL contracting to 

our mining operations, expansion and infrastructure projects; and 

 Non-indigenous contractors employing Aboriginal people and sub-contracting 

to locally-owned and operated Aboriginal businesses. 

 The basis for the establishment of GEPL was as a means by which Traditional 
Owners could build individual capacity through employment and training 
opportunities. In addition to distributing the wealth generated through mining via 
benefits payment, Rio Tinto appreciates that Traditional Owner participation in 
enterprise facilitation can assist in building skills and supporting development 
programs that enhance community capacity, including infrastructure. Rio Tinto has 
observed over time that GEPL has moved away from this core role and has made 
attempts to develop contracting capacity across a range of different areas, which has 
in recent times resulted in the entity successfully winning large contracts across our 
mining operations. 

A major reason for this success has involved a business focus on specific business 
opportunities rather than being a training organization, as there are already many of 
these across the Pilbara that can fulfill this function. There is no need to duplicate 
these efforts within the GEPL structure when organizations like Ashburton Aboriginal 
Corporation can better deliver these training outcomes. GEPL cannot be all things to 
all people and ultimately their current successful business model will not fulfill its full 
potential if it is forced to focus on training efforts.” 

In its response to draft recommendations Rio Tinto made additional comments as 
follows: 

“While supporting any initiatives that provide training and subsequent employment 
for Pilbara Traditional Owners, Rio Tinto questions the idea of GEPL competing with 
and duplicating the efforts of established Pilbara-based training organizations. For 
instance, we would recommend a joint venture with Ash burton Aboriginal 
Corporation (AAC) who already provides indigenous training programs in Tom Price. 
We would also counsel caution if GEPL were to become uncompetitive if their cost 
structure was overburdened with supporting a too heavy a training cost.   In recent 

times there is evidence that GEPL’s ambition is getting ahead of its capability. Due to 
GEPL’s poor reputation based on past performances it is essential that GEPL stick to 
its core capabilities and develop a reputation for delivery rather than risk more 
failure. The continuing sole reliance that GEPL has on Rio Tinto underscores the 
fragility of the business model in place as a retraction in the iron ore market could 
see large packages of work not being available with very little notice.” 

The approach being adopted by GEPL and GAC is to operate GEPL commercially and 
to encourage the employment of Aboriginal people, particularly Gumala members, 
through the provision of training opportunities in the course of its contracting 
business. The additional costs of employing trainees are seen as a legitimate claim 



 52 

on the Foundation in line with the Foundation’s commitment to increasing 
employment including through education and training. There appears to be no 
support for the idea that GEPL should primarily be seen as a training organization. 

Despite its chequered past in terms of profitability and the concerns expressed by 
Rio Tinto, provided the company has stable and experienced management and 
continues to have clear goals, it could have an important role adding to the 
sustainability of the Foundation through the generation of profits and capacity 
building and a more secure future for members through its provision of training 
which leads to long term employment. Given the present importance of Rio Tinto 
contracts to the business GEPL needs to take careful note of the risks identified by 
Rio Tinto and ensure it manages those risks in a prudent manner. 

Recommendation 22: 

That GEPL should continue to be operated as a business run by experienced 
management with the primary objective being to operate profitably and to return 
dividends to the Foundation.  Consistent with that primary objective it should 
provide training for Members which can lead to employment opportunities in GEPL 
and elsewhere and the Foundation should continue to provide the cost of training 
as part of its training and employment function. 

Recommendation 23: 

That GAC conduct a skills and capabilities audit of members to assist in providing 
employment and pathways to employment opportunities for them. 
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Chapter 6 
 

Leveraging both the 40% capital funds and the 
60% charitable funds 
 
A number of the recommendations we made in our previous review were relevant to 
this issue. We suggested then the development of an agenda for engagement with 
potential funding bodies both government and non-government which have 
responsibility for or are engaged in activities which could assist the social and 
economic development of Gumala and its beneficiaries with a view to leveraging 
external funds. Priority should be given to seeking to obtain funding in areas of 
shared social and community development priorities and concern. 
 
We gave the example of the Anindilykwa Land Council Regional Partnership how this 
might be done. We pointed out there are numerous government and non-
government agencies and organisations focusing on all of the categories of 
expenditure mandated by the Trust Deed and partnerships with such bodies will 
enable substantially greater benefits to be achieved in a range of areas including, 
employment and training, housing, aged care, health and education. 
 
In another recommendation we suggested that Gumala should investigate whether 
part of the 40% of the available income to be invested by the Trustee might be 
invested it in ways that would enhance the social and economic circumstances of the 
current members. We gave as an example investment in an aged persons housing 
complex in conjunction with government funding agencies under arrangements that 
will ensure that the capital value of the investment by Gumala will be maintained. 
 

In the previous Chapter we have documented some of the longer-term initiatives 

that GAC has undertaken over the past four years.  As encouraging as these are we 

believe much scope still exists to leverage external funding.  In our mind this is 

crucial to the financial sustainability of Gumala. 

 

This is a view supported by GAC and Rio Tinto. In commenting on the draft 

recommendation we presented to the M&L Committee that a strategic plan be 

developed to determine how best to leverage financial and other support from 

Government, Industry and Philanthropic organisations Rio Tinto responded as 

follows: 

 “For Gumala to be sustainable it must achieve a viable stream of funding and 

income beyond a reliance on Rio Tinto Mining Benefits Payments and partner with 

government and industry to achieve the objects of the Trust.” 

Leveraging significant external support from government and non-government 

organisations requires the development of a detailed strategic plan.  Governments, 
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Industry and Philanthropic organisations are regularly lobbied with funding and 

partnership requests. 

 

Governments will look to fund projects that fit with their own policy approaches and 

priorities.  These policy approaches and priorities tend to be more conservative and 

less risky in nature due to the potential for public backlash.  Industry and 

philanthropists often look for the more innovative, potentially risky, projects that 

governments cannot.  In some cases, that might mean providing capital in order to 

test a new model for delivery.  Governments often find it difficult to invest in  

‘unproven’ organisations or models. 

 

Philanthropy also looks to do more than provide funding.  Sharing insight and 

experience lies at the core of many philanthropic organisations 

 

Corporations can often use their charitable efforts to enhance their competitive 

context.  This alignment of social and economic goals can provide improvement in a 

company’s long-term business prospects.  Addressing context enables a company to 

not only give money but also leverage its capabilities and relationships in support of 

charitable causes.  In this way they can support greater social good as they 

strengthen their competitive edge. 

 

Leverage is an extremely powerful and important tool to utilise.  By establishing the 

appropriate partnerships Gumala will be able to leverage significant amounts of 

external capital. 

 

Recommendation 24: 
 
That a strategic plan be developed by GAC with clear objectives and timelines to 
leverage funds from both government and non-government organisations for the 
social and economic development of the beneficiaries in accordance with the 
objectives of the Trust Deed. 

 
 
 
 
 
 



 55 

Chapter 7 
 
Workings of the Agreement 
 
In our consultations, as previously mentioned, there were references to: -   

 The need for Rio Tinto to complete the obligations relating to the transfer of 
some interests in land (7th schedule of the agreement) which have been 
impeded by issues relating to in whose name the interests should be held; 
and 

 Issues relating Rio Tinto’s role with respect to Indigenous businesses facing 
current difficult trading conditions. 

 
Apart from these matters there were no suggestions that the obligations of Gumala 
and Rio Tinto to each other are not being met. This lack of complaint about the inter 
party obligations is consistent with the position at the time of the last review.   

At our meeting with the M&L Committee on September 17 we presented a draft 
resolution on this issue as follows: 

That pastoral lands proposed in the YLUA to be excised and transferred to GAC be 

progressed to conclusion as a priority by GAC and Rio Tinto. 

In its written response to the draft recommendations Rio Tinto advised that it agrees 
with this recommendation and advised as below. 

 
“Rio Tinto is working with GAC and Yamatji Marlpa Aboriginal Corporation (YMAC) to 
work up a proposal to put to the State to resolve the outstanding pastoral land 
excisions. Rio Tinto is still not convinced that Yinhawangka and Banjima people want 
the West Side and Mt Windell blocks transferred to Gumala as many Traditional 
Owners now hold aspirations to hold the tenure under their own claim group specific 
corporations.” 

 

Given that this is an area where Rio Tinto has a clear obligation to meet and that the 
issues relating to which Traditional Owners should be the ultimate beneficiaries is 
one for GAC and YMAC to address it seems to us that GAC could properly take title 
as trustee for the ultimate beneficiaries. 

 

Recommendation 25: 

That pastoral lands proposed in the YLUA to be excised and transferred to GAC be 

progressed to conclusion as a priority by GAC and Rio Tinto. 
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Chapter 8 
 
Possible renegotiation of the YLUA 
 

It may well be that the simplest and most cost efficient way to meet the aspirations 
of Gumala and the Members would be to renegotiate the YLUA to structure Gumala 
along the lines of the more recent Rio Tinto agreements. This would involve Rio 
Tinto paying benefits to a professional trustee overseeing a charitable trust and to a 
discretionary trust. 

Renegotiation is a live possibility.  In its response to the draft recommendations put 
before the M&L Committee Rio Tinto advised: 

 “On a related matter, the Gumala Trust structure consists of a Charitable Trust only 
with limited ability to distribute direct benefits to members. It is acknowledged that 
the financial cost and resource burden of managing and maintaining a Charitable 
Trust is substantial, given that each application for funding must meet the 
requirements of Policy and Trust Law. This has an increased administrative burden as 
each member application for benefits must be assessed on its own merits and then 
administered through GAC via programs that are created to align with the Utilisation 
of Income Categories in the Trust Deed. 

Rio Tinto is open to further discussing alternative Trust models that reflect 
arrangements that are built into the more recently established Benefits 
Management Structures. As general principle, any future models would need to 
support a significant reduction in administrative duties and therefore a cost 
reduction, as well as result in Gumala distributing funds to beneficiaries more 
efficiently and effectively.”  

Under the alternative model used in later Rio Tinto agreements the charitable trust 
would handle all payments from the trust fund. It would be entitled to make 
payments in cash to members out of the discretionary trust.  As the law presently 
stands it appears that such payments would not be taxable in the hands of the 
discretionary trust or the beneficiaries as they are native title payments. The impact 
on government transfer benefits is more doubtful but this is a matter which could be 
raised with government because it seems inconsistent to allow for native title 
payments to be exempt from income tax on the basis that they are compensation 
payments while reducing benefits through the application of an income test. 

Under such new arrangements the Aboriginal corporation, the GAC equivalent or 
ongoing GAC, would have the role GAC presently has under clause 4.4 of the present 
trust deed and in particular developing, researching and preparing proposals for 
investments, Community Projects and other matters falling within the objects of the 
agreement for the purpose of the application of the charitable trust fund. Given the 
wide definition of Community Projects this would enable the Aboriginal corporation 
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(GAC) to focus on long term projects aimed at achieving real changes in the lives of 
members and their removal from the welfare economy, such as present projects in 
education housing employment and health as well as seeking leverage possibilities. 

It may well be simpler to agree on a new framework for an agreement which will 
incorporate all of the existing protections for Rio Tinto's operations, confirm the 
existing payment obligations of Rio to Gumala, and install the new trust 
arrangements above rather than attempt to amend the arrangements under the 
present agreement to achieve the agreed objectives of the membership and boards. 

Another possibility is that the three language groups could agree to a division of the 
existing payments among the groups. These payments could then be disbursed to 
the trusts and entities each of the language groups has under their individual 
agreements with Rio Tinto.   How the payments would be divided among the three 
groups would presumably have to be determined by them as in the absence of 
agreement on this fundamental point it would be unlikely to be acceptable to Rio 
Tinto to renegotiate the YLUA. 

Each of the language groups has experience of negotiating the new style agreements 
with Rio Tinto and the availability of direct benefits and all that entails. In addition 
they have had to consider the value or otherwise of using a professional trustee. It 
should be possible to have the Gumala members consider whether they would 
prefer to transition from the present YLUA approach towards an agreement on the 
lines of the more recent agreements. This would meet the demand for the 
availability of direct payments and move a step away from the welfare approach so 
disliked by many Members.  It could also simplify the administration of Gumala 
through the clear separation of the roles of the trustee and Corporation. 

 

Both of these options raised the problem of how to transition the existing 
accumulating trust funds into new arrangements and in the case of the second 
option whether there are beneficiaries under the Gumala Trust who are not covered 
by the individual language trusts. 

 

Recommendation 26: 

That GAC should obtain the views of members as to whether it should seek a 
renegotiation of the YLUA to bring it into conformity with more recently 
negotiated agreements including provision of a discretionary trust which allows for 
cash payments and the use of a professional trustee.   
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Appendix 1 
 

Yandi Land Use Agreement: Review Terms of 
Reference, 2013 
 
The Yandi Land Use Agreement (YLUA) between Hamersley Iron Pty Ltd and Gumala 
Aboriginal Corporation requires the parties to undertake a formal assessment of the 
workings of this Agreement every five years (clause 7.14, page 34). 
1. Background. 
The Hon Paul Lennon and the Hon Fred Chaney undertook the last formal review in 
2009. 
The focus of the Review may include any operational issues or procedural changes 
raised by a party and not resolved by prior agreement. This document defines the 
scope for the current formal review taking place in 2013. 
This review is not a re‐negotiation of the YLUA. Rather the review is to identify 
whether the Agreement is working as intended and any ways to improve its 
functioning. 
2. Timing. 
It is intended that the review will be completed within 4 months of commencing. 
Based on this timeframe, the Review will be complete and a report made to the 
parties no later than Monday 16 September 2013. The final report will be presented 
at the Q3 Yandi Monitoring and Liaison Meeting. 
3. Roles and Responsibilities. 
The Monitoring and Liaison Committee own the Review process (as outlined in 
clause 7.14 of the Agreement). 
The Committee are responsible for making the final endorsement of the initial 
process, scope and final recommendations from the Review. The Committee must 
also make any recommendations arising from the Review in writing to each of the 
parties. 

 A Review Working Group (Steering Committee) will be established to 

undertake the detailed work required for the Review and assist the 

Independent Co-principals (co-principals) where required; 

 The Review Working Group will be responsible for driving the Review and 

keeping the process within the agreed timeframe of 4 months; 

 The working group will contain 3‐4 representatives of each party. GAC 

representatives will be the Chairman, Deputy Chairman, Secretary and Chief 

Executive Officer. Rio Tinto representatives will be the Manager Agreement 

Negotiations, Agreement Implementation Superintendent and the Manager 

Communities & Participation; 

 It will be the role of the Gumala working group members to ensure that 

information discussed and decisions reached in this forum are shared back 

with the wider Gumala membership; and 
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 It will be the role of the Rio Tinto working group members to ensure that 

information discussed and decisions reached in this forum are shared back 

with the wider Rio Tinto group. 

Two Independent Co-principals (co-principals) will be chosen by both parties to 
undertake the Review (i.e. one each). The Co-principals will not act as the agent or 
advocate of any party. The Co-principals will assist both parties to articulate any 
concerns or issues they wish to raise about the Agreement and facilitate discussion 
about those issues. 

 The Co-principals will undertake limited consultation with all stakeholders 

affected by the Agreement (i.e. GAC staff and management, Gumala 

members, the GAC Lore and Culture Committee, Rio Tinto, GIPL and GEPL). 

Consultations with Gumala members will include half-day meetings to be 

arranged by GAC in Perth, Tom Price, Onslow, Karratha, Roebourne, Broome, 

Geraldton and Carnarvon. This schedule of consultations is detailed in 

Appendix 2. The Co-principals will attend specified meetings of the GAC, GIPL 

and GEPL Boards and will have the opportunity to consult separately with 

individual Board members in the various Gumala entities; 

 The Co-principals will undertake a desktop analysis of the workings of the 

relevant components of the YLUA and existing processes for administering 

the Agreement; 

 The Co-principals will consider the findings and recommendations of the 

2009 Review and identify whether any outstanding recommendations should 

be implemented; 

 Following the consultation process and desktop analysis the Co-principals will 

summarise findings and provide a draft report with preliminary 

recommendations to the Review Working Group by 31 July; 

 The Working Group will review the report and finalise recommendations with 

the Co-principals; and 

 The Co-principals and Working Group will present the findings to the 

Monitoring and Liaison Committee, which will provide final endorsement of 

the recommendations. 

No Party to the YLUA is bound to accept any outcomes of the Review that would 
change any provision or procedure in the YLUA unless that party agrees in writing, 
such as by Deed of Variation to the Agreement. 
4. Terms of Reference. 
The Review is to address the following: 
1. Review the recommendations of the last Review (2009). 
a. Identify whether any recommendations from this Review that remain outstanding 
should be implemented; and 
b. Suggest an implementation plan detailing how those outstanding outcomes 
should be put into action and closed out. Identify a critical pathway over the 12 
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months for implementing recommendations from the Review and to establish a way 
forward for the General Gumala Foundation. 
2. Of these key issues identified, assess the workings of the YLUA to determine 
whether the Agreement: 
a. Is operating in accordance with its terms; and 
b. The procedures and processes established to implement these matters are 
operating effectively. 
c. Examine the best approach to long-term sustainability of the General Gumala 
Foundation, taking into consideration the declining revenue stream from reduction 
in future Mining Benefits Payments. Specifically focus on the key issues this gives rise 
to, defined by the parties as: 

 Determine whether the processes and procedures established by the 

Agreement need to be improved, supplemented or changed and make 

recommendations to the Committee as to how these improvements could be 

made (i.e. creation of an Implementation Plan, amendment of the Trust 

Deed). 

 Consider key processes from the past that were intended to address 

operational issues and promote advancement of the General Gumala 

Foundation. 

 Consider and recommend on the desirability of reinstating the Advisory 

Trustee with Rio Tinto.  

 Advising on whether it is possible to instigate a process where the current 

GIPL directors resign over a staggered period of time (starting 13 October 

2013) to ensure business continuity.  

 Examine operational efficiencies (and inefficiencies) and effectiveness of the 

current arrangements between GAC and GIPL in their respective capacities as 

the Manager and Trustee of the General Gumala Foundation (GGF).  

 Evaluate the cost of operating as a Trustee, comparing current GIPL structure 

with alternative models (i.e. a professional trustee company).   

 Review the extent to which current arrangements and processes within the 

Gumala entities are contributing to capacity building for beneficiaries and 

fulfilling aspirations for self-determination (e.g. Opportunities for Traditional 

Owner training and employment through GEPL).  

 Examine methods, which could be adopted to maximise value for 

beneficiaries (including through improved housing, better health and 

wellbeing outcomes and enhanced employment and training opportunities) 

though additional stakeholder engagement and partnerships with industry, 

government, education, health and the philanthropic sectors. 

 Any other critical operational issues or procedural changes that may be 

raised by any of the parties in the context of the formal review that relates to 

the workings of the YLUA. 
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Appendix 2 
 

Consultation with Gumala Aboriginal Corporation 
members 
 
 
The Monitoring and Liaison Committee directed the program of consultation with 
Gumala members. The member meetings were held at the venues and times 
arranged for us by GAC and Rio Tinto. A record was made by GAC’s Indigenous 
Engagement Specialist, Alessandro Scarcella and subsequently provided to us. The 
notes below are his record. A number of additional points not included in that record 
have been noted by us they are added to his notes.  These additions appear in italics 
along with a number of comments about how matters raised have been dealt with. 

 
 
 

Geraldton 22 May 
 
  
 

Meeting:  In Geraldton on 22nd of May 2013 (Opened at 11:20am; Closed at 
1:45pm). 
Attending members: Hamidah Bin Issa, Zaidin Bin Issa, Peter Dershaw, Deborah 
Dershow, Trevor Ian Dhu, Dale McDonald, Evelyn Whitby, Darrell McDonald, May 
Eckerman, Jamie-lee Quince, Della Narrier. 
GAC representatives: Hon Paul Lennon (GAC’s Consultant), Stephen Peterson 
(Chairman), Garry Parker (Indigenous Liaison Officer), Alessandro Scarcella 
(Indigenous Engagement Specialist) 
Rio representative: Lauren Heinritz (Superintendent – Agreement Implementation 
Communities, Iron Ore) 
 
 

Meeting Minutes 
 

Paul Lennon (Co-consultant) opened the meeting by introducing himself, outlining 
his role and by providing information to the attendees on the way he would operate 
in his consulting role. He explained that the Monitoring and Liaison Committee had 
assigned detailed terms of reference for the review. It was further emphasised the 
terms of reference would guide the review and the Yandi Land Use Agreement 
Review report.  The report has been scheduled for completion by the 16th of 
September 2013. 
Paul Lennon also explained that he and Fred Chaney would be exploring two major 
issues: Financial Sustainability and Capacity Building.  Issues related to financial 
sustainability were to focus on whether the current GAC and GIPL (Gumala 
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Investments Proprietary Limited) funding modus operandi reflects the best way to 
deliver service to the members.  Issues related to capacity building were to focus on 
whether General Gumala Foundation monetary investments are bringing about long-
term and step-change benefits for beneficiaries.  
At this point, Paul Lennon opened the discussion to the floor and asked members to 
express their opinion on GAC’s performance. 
 
Communication 
 
The opening comments from the members questioned the purpose behind the 
current meeting.  Some members suggested that the meeting was only being held 
because there was a requirement to do so, and these members were sceptical as to 
whether their opinions would be actually listened to or actioned. Members 
highlighted that they had previously attended numerous meetings but had never 
received any minutes or feedback, and for this reason they were not aware if 
matters they had raised in the past had been followed up upon. Paul Lennon 
responded by asking members how they would like to receive feedback. Members 
replied that:  

1. They wanted to be aware of the issues being raised in meetings held 

with members from other towns, so that they can have a better 

understanding of the general feeling amongst the membership; 

2. They wanted to receive a copy of the minutes, reports and 

recommendations; 

3. They wanted to be kept constantly informed by receiving updates when 

attending small group meetings. 

Annual General Meeting Travel 
 
At this point, the Chairman asked members their opinions about not being paid to 
attend the AGM. Members replied that too much money is already being spent on 
the organisation of the AGM.  It was noted that many members do not attend the 
AGM due to costs, lack of accommodation and other associated costs (e.g. lost 
wages from taking time off from work).  In addition, there was a discussion about the 
frustrations associated with their being a high number of attendees at the AGM, and 
members discussed the limitations that this imposes on each person being able to 
fully express their view or concerns. 
 
Paul Lennon raised an alternative option, where the members could discuss the 
issues to be presented at the AGM in small meetings, with representatives from the 
smaller meeting being chosen to attend the AGM. Paul Lennon noted that a benefit 
of this alternative option would be that a large proportion of members could avoid 
the costs related to attending the AGM. The members agreed that this would be a 
good alternative.   
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The Chairman then asked if members wanted engagement with the CEO at least two 
times per year. Members expressed a preference for a more regular CEO 
engagement schedule. 
 
 
 
Reform of the structure 
 
At this point, Paul Lennon outlined the structure of the General Gumala Foundation.  
He queried whether GAC, through the present structure, is delivering on key service 
deliverables outlined in the YLUA. Paul Lennon explained that under the current 
arrangements a significant amount of money is being spent on GIPL related 
administration costs. Members expressed disappointment that a significant 
proportion of their money is being spent on administration costs and stated that it 
was their preference for a limitation to be imposed on administration costs. They 
also expressed a desire to be informed of the amount of money spent on 
administration costs.   
 
Paul Lennon informed the members that the proposed merger couldn’t happen if 
they do not support it. He also explained how one of GAC’s primary objectives is to 
empower members to the point that in the future the organisation could be run 
entirely by them. This means that even the CEO could be a member. He pointed out 
that at this stage not many members are employed by GAC.   
 
One of the members, Uncle Peter Dershaw, stated that he wants GIPL to merge into 
GAC. Everybody agreed. Uncle Peter Dershaw also put through a proposal for having 
a financial trust. 
 
Paul Lennon asked whether members had an issue with GIPL keeping the 
Beneficiaries Register. Members expressed their disappointment in relation to this 
issue, stating that GIPL should not be in the position to decide who is a Beneficiary 
and who is not.  
 
Also, members highlighted that there is still widespread confusion amongst the 
membership of the difference between GIPL and GAC. 
 
Elderly care 
 
Members stated that GAC is not doing enough for Elderly people. Concerns were 
expressed that GAC is spending money on services that are not considered to be 
essential (The example of costs related to printing magazines and promotional 
material and the purchase of the building in Perth was discussed). 
 
The situation of elderly care at GAC was described as critical, with the statement that 
Elders should receive more money from GAC. In general, members criticised some of 
GAC’s expenditures, which could be, in their opinion, utilised to look after Elders.  
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Uncle Peter Dershaw stated that he has lost interest in GAC because he is not 
receiving the requested support.  He felt he was being treated similar to a new 
member. Uncle Peter Dershaw suggested giving Elders a pension through 
establishing a direct trust. The age of access to this fund should be fifty-five (55) 
years old.  
 
Education 
 
The attending members requested more support from GAC in regard to education. 
Members expressed that they wanted to give their children the best education 
possible, and this included having the opportunity to send them to private schools. 
Darrell McDonald reported how he had brought up this issue with the CEO who had 
ensured him that action would be taken. To this point in time, no special 
consideration has been approved for this request. Paul Lennon reassured Darrell 
McDonald that he would follow up his case with the CEO. 
 
Another problem was seen in the challenge, or even impossibility, for members 
living in the Pilbara to be able to access education and to afford the related costs of 
living in this region. It was highlighted that in some regional areas there are no 
schools. 
 
Members also expressed the opinion that they should receive support based upon a 
case-by-case situation. For example, suggested that GAC should assess additional 
criteria such as age and the number of children in a family when making decisions. 
 
Continuing the theme of education, Darrell McDonald asked why GAC does not 
currently offer members with training opportunities in order to improve their 
professional skills with the goal of obtaining better jobs. 
 
Business development 
 
Members expressed concerns in regard to lack of opportunities through GAC in 
being able to develop their own businesses. Some of the attendees stated how in 
the past they had withdrawn from operating their own business because of a lack of 
funds and competitiveness. Dale McDonald reported how her family had a plant 
operators training business that stopped operating because of a lack of money, even 
though there was request for their business’s services. 
 
Start-up capital was also noted as being a big obstacle in undertaking business 
initiatives. 
 
Also, the idea of having a “skills register” was raised.  Members noted that a skills 
register would allow GAC to employ and contract business to members rather than 
seeking out external contractors as a first step. 
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Capacity building 
 
Members expressed concerns about their limited ability to choose the way that 
money is spent. They stated that suggested it would be a fairer process if the money 
left in their Healthy Living Program were rolled over to the next year. In regard to 
this, Paul Lennon noted that the obstacle for this to happen is GIPL, whose rules do 
not allowed left over funds to be rolled over to the next year. 
Members stated they want to know how the money is spent so that they can decide 
the percentage break down for the different programs. The Hon Paul Lennon 
ensured that he is investigating all the areas in which the money is spent so he will 
be in a position to deliver members with the necessary information. 
Uncle Peter Derschaw stated that when he signed the YLUA nobody informed him 
that programs were to be funded according to percentage distributions. 
Members expressed a desire to spend their money in the way they want and to also 
receive cash payments. They consider it humiliating to receive food vouchers and 
also, they noted that it could be difficult to find suppliers in Geraldton who accept 
GAC’s payment methods. 
Members stated that they know GIPL is investing their money but they don’t see any 
tangible benefit and feel like they are not receiving the right support from GAC. 
The attending members expressed an additional concern that some of the members 
get more than others. 
The idea of members receiving dividends was expressed. 
 
Utilisation of external funds 
 
Paul Lennon informed members that GAC is currently looking into applying for 
external funds.  He asked members the areas they would like GAC to spend external 
funds on. Members responded by suggesting elderly units, accommodation in Tom 
Price, and renal dialysis infrastructure.  
When discussing external funds, the topic of Homeland investments was raised. Dale 
McDonald explained that she doesn’t think homeland investments are sustainable 
due to the significant cost required to maintain them.  
GAC’s Liaison Officer (Garry Parker), noted how there are members living in 
communities which are not classified as Homelands, and therefore do not receive 
any assistance apart from through CEO special consideration. 
Attendees expressed a desire for external funds to be used to construct houses, 
especially for Elders. 
In the context of GAC’s investments, Darrell McDonald asked if Gumala Radio is 
useful. Paul Lennon suggested that Gumala Radio is listened by the membership and 
is also an important vehicle of communication. The Chairman and Garry Parker 
supported this statement by Paul Lennon. 
 
GAC in the context of other agreements 
 
Paul Lennon asked members how they see GAC in the context of other agreements.  
He asked if in the future GAC should focus only on certain areas (e.g. Education, 
Housing, Health, etc.) leaving other initiatives as the responsibility of partner 
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organisation. Members disagreed, stating it was their desire for GAC to provide 
services in a broad range of different areas. 
 
 
 
 
 
SUMMARY OF KEY POINTS 
 

1. Communication: Request by attendees to receive reports and 

minutes; to hold meetings in small groups; to be informed of the issues 

raised in other meetings. 

2. AGM: Attendees suggested that too much money is being spent on the 

AGM; that attending the AGM is expensive and finding accommodation 

can be difficult; that there is too many people at the AGM so that it is 

difficult to express one’s opinions; that they supported the alternative to 

meet in small groups to discuss the issues that should be tabled at the 

AGM; that they would prefer there to be a Listening Tour two times per 

year. 

3. Reform of the structure: Attendees expressed support for the merger; 

Attendees expressed that they don’t want GIPL to decide about the 

status of their membership. 

4. Education: Attendees expressed the desire for more money to be 

invested in quality education; for initiatives to help children with the cost 

of education related travel; for there to be more training opportunities. 

5. Business: There was a desire for more business related support; and 

for a “skills register”. 

6. Capacity building: Attendees express the desire to be able to decide 

how to spend their money; they suggested a more just process would 

involve carrying left over funds to the following financial year; 

Attendees want to be informed of how their money is being spent and 

they also requested cash payments. 

7. Utilisation of external funds: Attendees expressed their preference 

for external investment for housing, especially for the Elders; Doubts 

were expressed about the sustainability of Homeland investment. 

8. GAC in the context of other agreements: Attendees expressed the 

desire for GAC to provide services in a number of different areas. 
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Broome 7 June 
 
 
Meeting:  In Broome on 7th of June 2013 (Opened at 12:35pm; Closed at 3:15pm). 
Attending members/associates:  
Session 1:  Robert Aitchison Snr, Jane Lockyer, Kevin Lockyer 
Session 2:  Peta Derschow, Louanne Salmon, Merrinika Weedon, Kersley 

Salmon/Weedon, Latonya Parker, Teehani Parker, Jacqueline Dixon. 
GAC representatives: Hon Fred Chaney (Rio Tinto’s Consultant) Stephen Peterson 
(Chairman), Alessandro Scarcella (Indigenous Engagement Specialist) 
Rio representative: Lauren Heinritz (Superintendent – Agreement Implementation 
Communities, Iron Ore) 
 
 
The meeting in Broome took place in two sessions.  Only three attendees attended 
the first session, while seven attended the second session. 
 
First Session 
 
Fred Chaney (Co-consultant) opened the meeting by introducing himself and 
outlining his role. After a brief introduction, he opened the discussion to the floor. 
The attending members discussed their desire for a general overview of the 
structure of GAC.  Kevin Lockyer noted that he has had his membership approved by 
GAC but he has not yet been approved by GIPL as a beneficiary. Jane Lockyer noted 
that she is not eligible to become a member. 
A general overview of the GAC structure was presented to the members. This 
included an overview of the programs delivered by GAC and their benefits to the 
members.  
Jane and Kevin Lockyer explained that they had never received any assistance from 
GAC.  They also noted that they were not familiar with the application and 
processing systems. Furthermore, although aware that GAC provides significant 
benefits to members, Jane and Kevin Lockyer had not sought to proactively access 
these benefits because they perceived GAC as a charitable organisation.  Jane and 
Kevin Lockyer stated that they both have remunerative jobs and that they are not 
living in poverty or experiencing hardship. 
The issue was then raised whether the charitable trust still applies to a normal 
situation like the one experienced by the Lockyer family or whether GAC would be in 
breach of trust for providing benefits to families who are not experiencing poverty. 
Fred Chaney stated that he would investigate this aspect (This has been referred to 
GAC). He further explained that money paid into the Trust reflects compensation 
rather than a charitable contribution.  The idea of developing a more effective 
communication strategy between GAC and the members to clarify that member 
benefits are provided from compensation funds was discussed.   
Fred Chaney invited Jane and Kevin Lockyer to approach GAC and to apply for the 
benefits that they are entitled to as members.  
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Another member in attendance, Robert Aitchison Snr, expressed his full satisfaction 
in regard to the service and benefits provided by GAC. 
 
Second Session 
 
The second session of the consultation took place at 2:40pm. Seven members 
attended this session. 
Fred Chaney once again introduced himself and explained his role, and then 
provided a presentation on the structure of GAC. He asked whether attending 
members were satisfied with the structure of the GAC.  The audience was also asked 
whether there was a preference for GIPL merging into GAC if the result would be a 
saving in administration costs.  There was support for this proposition. 
One of the attending members noted that she had submitted an application to 
become a GAC member, which had not been accepted.  The Chairman explained 
that, unfortunately, sometimes the GAC Board makes decisions on applications 
based upon personal reasons. 
 
Programs 
 
Members commented that both the Health & Well-being and the Education 
programs should be implemented. The opinion was also expressed that the Sport 
program has too many application restrictions and is therefore not accessible to all 
members. 
For example, the Sport program is not currently able to support family members 
who want to travel to see their relatives competing in sporting competition. 
Furthermore the Sporting program amount is considered inadequate, as it is not 
enough to help with all the possible expenditures faced by members participating in 
sport. 
Members also questioned the purpose of the Sport program and whether it is 
designed to encourage sport participation and promoting a healthier life style.  The 
guidelines under which every single case is assessed were also queried. 
On this topic, a member queried if GAC had any program in place for paying fines. 
She noted that she is at risk of going to jail for a three years term if she doesn’t pay a 
$3000 fine. She noted she has been charged for an assault although further facts 
were not discussed. Mr Scaracella indicated that he would take this matter up with 
the member outside the meeting. 
The attendees suggested that the Funeral Travel Assistance program limit was not 
sufficient to cover all the expenditures faced by members in time of sorrow.  One of 
the attendees talked about her personal case.  
The question was raised as to how a non-member can access Gumala programs on 
behalf of an underage beneficiary that is in their care. Fred Chaney assured the 
attendee that he would investigate this matter and would also consider making a 
recommendation that GAC should provide benefits to beneficiaries being cared for 
by non-members, if this is not already the case. 
On this topic, Fred Chaney said he would also investigate GAC’s position to assist 
members who experience a critical condition that prevents them from accessing 
their benefits (These matters have been referred to GAC). 
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Health and wellbeing 
 
A member requested GAC’s help for her nephew, who has been diagnosed with 
Prader-Willi Syndrome (a rare genetic disorder that also causes a chronic feeling of 
hunger).  As a consequence, the young child frequently escapes from the house 
looking for food. The member requested that GAC help her with the construction of 
a fence that surrounds the house so that her nephew cannot run away. 
Fred Chaney said he would address that request to GAC and also investigate GAC’s 
position in relation to unusual medical cases like the one just described.  The Hon 
Fred Chaney said that he would also investigate the capacity of GAC to provide 
health services for special cases (This matter has been referred to GAC). 
 
CEO Special Consideration 
 
The attending members questioned the CEO Special consideration funding. In 
particular, members asked if there were any rules in place for the assessment of the 
applications.  The source of the money used for the Special Consideration funding 
was also questioned. Fred Chaney commented that the Special Consideration would 
be investigated. 
 
SUMMARY OF KEY POINTS 
 

1. Administration Costs: The amount of money spent on administration 

costs was questioned; the attendees supported the merger of GIPL into 

GAC to save on administrative costs. 

2. Programs: Members expressed that the Health and Well-being and 

Education programs should be implemented with increased funds; the 

attendees noted that there are insufficient funds in many of the 

programs. In particular the Sport and funeral assistance programs have 

inadequate funding and too many application restrictions; attendees 

queried the accessibility of programs by non-members who care for 

underage beneficiaries and members in a critical condition.  

3. Health: Members expressed that special assistance for exceptional 

health cases is required.  

4. CEO Special Consideration: attendees expressed that there is no 

transparency as the source of the funding is unclear and that rules 

need to be put in place.  
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South Hedland 9 June 
 
 
 

Meeting:  In Port Hedland on 09th of June 2013 (Opened at 12:35pm; Closed at 
3:15pm). 
Attending members: Gladys Tucker, Marnmu Smyth, Janice Crowe, Charmaine L. 
Mamid, Trevor Dhu, Edward Dhu Snr. , Charlie Dhu, George Derschow, Tanya Drage, 
Robert Dhu, Julie walker, Murray Dhu, Tanya Lockyer, Alarnah Todd, Jennifer 
Fakasiieiki, Travis Todd, Raeleen Leslie Dhu. 
GAC representatives: Hon Paul Lennon (GAC’s Consultant), Hon Frederic Chaney (Rio 
Tinto’s Consultant) Stephen Peterson (Chairman), Alessandro Scarcella (Indigenous 
Engagement Specialist) 
Rio representative: Lauren Heinritz (Superintendent – Agreement Implementation 
Communities, Iron Ore) 
 
 

Meeting Minutes 
 

Paul Lennon and Fred Chaney (Co-consultants) opened the meeting by introducing 
themselves and outlining their roles. It was explained that the Monitoring and 
Liaison Committee had provided a detailed term of reference for the conduct of the 
Review with a list of criteria that needed to be addressed. Paul Lennon emphasised 
that that criteria would guide their investigation and their Yandi Land Use 
Agreement Review report.  This report has been scheduled for completion by 16 
September 2013. 
Paul Lennon opened the discussion to the floor and asked members to express their 
opinion on GAC’s performance. 
 
The Review Process 
 
Marnmu Smyth who expressed concerns about and lack of trust in the review 
process gave the first comment. According to her knowledge no action had been 
taken against the recommendations in the previous review report. She asked whose 
responsibility it was to put the recommendations into action.  
Marnmu Smyth also questioned the engagement of the two Consultants, asking who 
had established the selection criteria and how the choices had been made. Although 
an explanation was given, highlighting the competence and skills of the two 
Consultants, Marnmu Smyth declared dissatisfaction with the answer. The 
independence of the two Consultants was also questioned and doubts were 
manifested in regard to the effectiveness of the review process.  
 
The CEO 
 
Criticism was expressed in regards to the figure of the CEO Steve Mav. The CEO was 
seen as having too much power over GAC and they’re being a lack of accountability. 
Some of the members expressed the opinion that the CEO has a strong influence 
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over the Board of Directors. The idea of an Independent Advisor to the Board was 
tabled. 
 
Attendees expressed criticism of the CEO’s remuneration and the renewal of his 
contract. According to these criticisms, members questioned the double role played 
by Steve Mav as CEO of GAC and Managing Director of GEPL. 
 
The opinion that the GIPL Board is unable to exercise any control over the action of 
the CEO was expressed.  
 
It was expressed that Directors on both GEPL and GAC Boards should be able to read 
and write.  
 
Communication 
 
Members strongly criticised the lack of circulation of documents regarding the 
review to members before the meeting. As a result members were not prepared for 
the meeting(s). It was expressed that members should be in the position to examine 
the previous review report and examine what action had been taken on the previous 
review recommendations prior to the meetings. The Consultants assured members 
in attendance that they would come back to the communities with the results of 
their investigation and their recommendations once the report has been completed. 
 
It was brought to the attention of the review panel that the last Annual Report was 
distributed on the same date as the AGM. It was mentioned that there was little to 
no time for members to read it prior to the AGM.  As a result it is a concern of 
members that the votes held at the AGM do not reflect a clear opinion of the 
members based on careful evaluation of GAC’s performance over the past year.  
 
Members also stated that during the last AGM the CEO had spent a considerable 
amount of time discussing the merger of GIPL into GAC although that item had not 
been included in the AGM agenda. 
 
Administration Costs 
 
Attending members raised concerns in regards to the amount of money spent on 
administration costs and expressed the opinion that there is a lack of accountability 
for how the money is spent. The idea of unjustified costs spent towards the planning 
of the AGM was also expressed. 
 
 
Programs 
 
Attendees expressed their dissatisfaction with the amount of money allocated to 
some of the programs. It was raised that the cost of living has increased significantly 
in the Pilbara region and the Utilities program for example, has not taken this into 
account. 
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Furthermore members expressed their dissatisfaction with program criteria making 
it difficult for members to access their benefits. A specific concern was raised in 
regard to the eligibility criteria specified under the Country WA Vehicle Repair and 
Maintenance Program. One of the requirements under this program is that a 
member must be “…receiving Centreline benefits…in receipt of a single Parent 
Pension…” The members expressed the opinion that these requirements are 
discrimination against members who have a job and endeavour to achieve self-
determination and independency. 
 
The attending members who then asked for it to be formally implemented 
considered health and Wellbeing a popular program. It was suggested that the 
money left at the end of the financial year be rolled into the Health and Wellbeing 
program. 
 
It was also suggested that some of the programs be discontinued. Such programs 
include the Sport and Computer programs, as they are not easily accessible by all the 
members. 
 
Fred Chaney further queried members as to whether having only two income 
utilisation options such as Lore & Culture and Health and Well-being for example, 
would be more reflective of their needs. The members expressed that GAC has too 
many programs however were firm in their position that the main programs must 
remain in place.  
 
The members requested that the Review Panel investigate the meaning of “Other 
Income” as outlined in the General Gumala Foundation Trust Deed, in light of their 
concerns about the programs.  It was then noted that “Other Income” according to 
the Trust Deed refers to: 
 

“The balance of the Available Income received by the Trustee in any Financial 
Year may be applied by the Trustee after consultation with the Manager or in 
accordance with proposals of the Manager approved by the Trustee in 
furtherance of any activities falling within the Objects of the Foundation” 
(Section 8.10) 

 
Elderly Care 
 
Members were of general discontent with regards to the situation of aged people 
amongst the membership. Attending members commented on the pensions 
available to Elders through the Foundation of the Elderly and Infirm during the first 
five years of the YLUA. The dismissal of the Foundation was questioned and the 
Review Panel provided the explanation that the direct income to Elders was not 
sustainable due to the rapid growth of Gumala membership.  
 
It was also mentioned that Elders do not have as much persistence in following up 
their applications for benefits as younger members do. As a result it is often difficult 
for Elders and the elderly to obtain their benefits.  
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GEPL 
 
The members against GEPL as the business arm of Gumala expressed their criticisms. 
Members indicated dissatisfied with GEPL due to the generation of losses and lack of 
job opportunities created by them. The members offered the opinion that this was 
due to inexperienced management and favouritism in the selection process of the 
GEPL Board.  
One of the members commented that GEPL was put in place to generate dividends. 
Given that this circumstance has not seen any concrete benefits, the members then 
questioned GEPL’s existence.  
 
CEO Special consideration 
 
Members questioned the Review Panel about the nature of the CEO’s ‘special 
consideration’. Members queried in particular whether there were any rules in place 
for the assessment of the applications and where the funds are sourced. Fred 
Chaney gave an explanation about the ‘special consideration’ category and advised 
that the questions raised would be followed up. 
 
SUMMARY OF KEY POINTS 
 

1. Communication: attendees requested that in future they are given the 

opportunity to receive documents and information prior to any meeting, 

this includes the Annual Report allowing members time to read and 

consider prior to the AGM.  

2. AGM: members raised concerns regarding unjustified costs spent 

towards the planning of the AGM.  

3. Administration Costs: members are unhappy with the amount of 

money spent as administration costs and feel it’s too high;  

4. Programs: members are dissatisfied with the funds allocated to certain 

programs as well as the criteria that needs to be satisfied to obtain 

certain benefits; members would like the Health and Well-being 

program implemented with increased funds and suggested a rollover of 

leftover funds from previous financial year go into this Program; 

members further suggested that some programs be discontinued due 

to a lack of accessibility.  

5. Elderly Care: members would like more assistance for aged members.  

6. GEPL: members are not happy with GEPL as they are not generating 

profits and are not providing job opportunities for the membership.  

7. Special Consideration: membership questions the process of the 

CEO Special Consideration and the rules that are applied to the 

assessment of the applications. Members feel there is a lack of 

transparency in relation to these applications and are unsure what the 

source of the funds is.  
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Perth 10 June 
 
 
 

Meeting:  In Perth on 10th of June 2013 (Opened at 6:15 pm; Closed at 7:30pm). 
Attending members: Lydia Phillips, Justin Dhu, Kyle Charles, Tracy Conway, Jamie 
Joseph, Miki Saegusa, Jan Cowan, Sandra Derschow, Pansy Mills, Jackie Phillips, 
Christian Derschow, Heather Whitby, Jessie Moses, Anita Karpinski, Bevan Whitby, 
Carmen Murdock, Naydene Robinson, Rueben Robinson, Susan Lewis, Warren Ingie, 
Rosalie Derschow, Storme Brenton, Paula Ellis, Paula White, Darren Injie. 
GAC representatives: Hon Paul Lennon (GAC’s Consultant), Hon Frederic Chaney (Rio 
Tinto’s Consultant) Stephen Peterson (Chairman), Steve Mav (Chief Executive 
Officer) Alessandro Scarcella (Indigenous Engagement Specialist) 
Rio representative: Lauren Heinritz (Superintendent – Agreement Implementation 
Communities, Iron Ore) 
 

Meeting Minutes 
 

Paul Lennon and Fred Chaney (Co-consultants) opened the meeting by introducing 
themselves and outlining their roles. It was explained that the Monitoring and 
Liaison Committee had provided a detailed term of reference for the conduct of the 
Review with a list of criteria that needed to be addressed. Paul Lennon emphasised 
that that criteria would guide their investigation and their Yandi Land Use 
Agreement Review report.  This report has been scheduled for completion by 16 
September 2013. 
Paul Lennon offered an overview of the issues raised during the previous meeting. 
They then opened the discussion to the floor and asked members to express their 
opinion on GAC’s performance and the workings of the Agreement. 
 
Relationship between Rio Tinto and Traditional Owners 
 
One of the attending members opened the discussion with his concerns of Rio 
Tinto’s general inefficiency in looking after the needs of Aboriginal People. Darren 
Injie then expressed the thought that it is now time to give action to the principles 
established in the YLUA and create concrete opportunities for the Traditional 
Owners. The members, being housing, health and education identified three areas of 
priority.  Members raised concerns about most of the GAC membership still living in 
poverty despite the significant income flowing through the General Gumala 
Foundation. Darren Injie however also expressed appreciation for the opportunities 
delivered by Rio Tinto. 
 
Communication 
 
Members were of the opinion that they should have been provided with the terms 
of reference for the review process. They were also concerned about the lack of 
feedback given to them in regards to the previous review undertaken. The members 
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further queried what GAC has achieved since the recommendations of the last 
review and what the plans for the future are.  
It was mentioned that the communication process has been an ongoing area of 
concern for the members. Questions were raised as to why GAC has not improved 
this. The review panel was requested to provide the results of the review and the 
recommendation implementation plan to the members once it has been completed. 
  
Capacity building 
 
The members saw capacity building as a matter of great concern. The membership 
expressed the wish that Traditional Owners and request that GAC urgently 
implement procedures to increase the number of Traditional Owners employees 
govern GAC.  An ex employee stated that members should be able to run Gumala in 
their own way and that she had left her employment because “my spirit was broken 
working for Gumala”. 
On this topic Darren Injie noted from governance perspective that Aboriginal 
families did not trust other families and this caused damage to the Board’s decision-
making process.  
The CEO explained that it is in GAC plans to employ more Traditional Owners but, at 
the same time, there is a difficulty of retaining members as employees. To this end, 
better procedures and rules need to be considered. 
Darren Injie expressed the idea that more needs to be done for the younger 
generations of the membership. In Darren Injie’s view training and education should 
start at a young age. 
  
Administration Costs and Boards 
 
Attendees expressed disappointment with the high administration costs and queried 
how much percentage wise had been spent in comparison with members’ benefits.  
Concerns were also raised in regards to the management skills of many of the GAC 
and GEPL Directors. The idea of a Board Mentor was suggested. The fact that some 
of the GAC and GEPL Directors cannot read and write is disappointing and it was 
suggested that a test be introduced to ensure that Directors have the necessary skills 
to perform their everyday duties. 
Members raised concerns about fair and equal treatment of members.  
Members also raised concerns about the five years appointments for GIPL Directors 
being too long. Three-year appointments were considered to be more appropriate.  
It was suggested staggered appointments for directors would improve governance.  
The members were concerned that there are few opportunities for members to 
become Gumala Directors if they are from or have a small family. The members 
suggested that GAC should consider implementing a system that offers Directorship 
opportunities to all members. 
  
Restructure 
 
Attending members expressed ideas that a charitable trust does not reflect the 
needs of the large Gumala membership and that the GAC should consider putting 
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another structure in place. In regards to this topic Darren Injie invited the attendees 
to consider establishing other agreements with mining companies based on native 
title.  
 
Programs 
 
The members’ main concern about GAC programs was the reduction of money for 
the Health and Well-Being program. The CEO provided a clear explanation of reasons 
as to why the reduction has occurred. The members however feel that the program 
should be implemented.  
The members also stated that the money present in the programs does not reflect 
the true cost of living in the Pilbara, and has led to members having to relocate from 
the Pilbara region. 
A member suggested that Gumala should avoid doubling up government services, 
employ more Aboriginal people and increase the allocation to Health and Wellbeing. 
 
Elderly Care 
 
There was a general discontent by the members of the situation for aged people 
amongst the membership. Members brought up the Foundation of the Elderly and 
Infirm, and the pension it provided for Elders and elderly members. It was 
questioned why the Foundation was dismissed, and explained by the review panel 
that a direct income to Elders was no longer sustainable due to the large growth of 
the Gumala membership.  
 
CEO Special Consideration 
 
The nature of the CEO’s discretion for ‘special consideration’ applications was 
discussed and in particular members queried the rules that are in place to ensure 
transparency in the decision making process. The members also expressed 
significant doubt in regards to the benefits enjoyed by Directors through CEO 
discretion.  The issue of the accountability of the CEO was raised. 
 
SUMMARY OF KEY POINTS 
 

1. Communication: attendees requested that they be provided with the 

terms of reference prior to any future review process; communication 

was expressed as an ongoing area of concern and members wonder 

why GAC has not responded to this issue earlier; review panel was 

requested by members to provide them with the results and 

recommendations of this review as well as the implementation plan.  

2. Capacity Building: Members would like to see more Traditional 

Owners employed by GAC with the view to work towards TO’s running 

Gumala; the retention of members as employees is an issue however 

rules and procedures need to be considered allowing for more 

employment opportunities for members. 
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3. Administration Costs: members are disappointed with the high level 

of administration costs.   

4. Directors: Some Gumala Directors cannot read and write and a test 

should be required to ensure Directors have the necessary skills to 

perform their duties; concerns with Directors management skills can be 

addressed by the implementation of a Board Mentor; not all members 

are given the opportunity to be a Director and this should be 

addressed.  

5. Programs: members would like the Health and Well-being program to 

be implemented with increased funds. 

6. Elderly Care: there is general dissatisfaction with the level of care and 

opportunity for the elderly and more support is required.  

7. Special Consideration: transparency is required in regards to CEO 

Special Consideration and the rules in place need to be clear; 

members are concerned that Directors get special treatments in 

regards to the CEO discretion available under Special Consideration. 

 
 
 

 
 
 
 
Tom Price 12 June 
 
 
 

Meeting:  In Tom Price on 12th of June 2013 (Opened at 6:45pm; Closed at 8:45pm). 
Attending members: Charles Tucker, Debbie Cox, Evelyn Kroczek, Dawn Hicks, 
Marianne Tucker. 
GAC representatives: Stephen Peterson (Chairman), Steve Mav (CEO) Alessandro 
Scarcella (Indigenous Engagement Specialist) 
Rio representative: Lauren Heinritz (Superintendent – Agreement Implementation 
Communities, Iron Ore), Hon Frederic Chaney (Rio Tinto’s Consultant) 
 
 

 
Meeting Minutes 

 
Five members attended this meeting. Fred Chaney (Co-consultant) opened the 
meeting by introducing himself and outlining his role. He then opened the discussion 
to the floor and asked members to express their opinion of GAC’s performance and 
the workings of the Agreement. 
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Programs 
 
Evelyn Kroczek, who enquired why the funds for the Health and Well-Being program 
had been decreased, gave the opening comment. The CEO Steve Mav explained that 
when he was first appointed the Health and Well-Being program allocated $500 to 
each member and that he had managed to increase that amount to $2000 the first 
year and $2500 the second year.  GIPL then requested that a new utilisation income 
capacity be inserted into the Trust Deed and as a result the percentage of income 
utilised for the Health and Well-Being program was fixed at 10% when the 2011 
review was undertaken. As a consequence that 10% has to be divided between the 
entire memberships, which resulted in a reduction of funds available for every 
member.  
The attending members stated that at the time of the 2011 review they were not 
made aware that there would have been a reduction in the Health and Well-being 
program funds if a new Utilisation of Income capacity was created.  Furthermore the 
members claimed that the Health and Well-Being program must be increased, as the 
actual amount does not reflect the cost of living in the Pilbara Region. 
Members also requested additional flexibility within GAC’s programs. 
 
Health 
 
The health conditions of members in the Pilbara were the main concern by the 
members at the meeting. The members are of the opinion that Gumala is not doing 
enough for the communities and that other organisations are offering better 
services. Renal dialysis was then identified as a matter of urgency. At this point in 
time members have no option but to travel to Port Hedland where they cannot 
afford any accommodation. 
Dawn Hicks addressed the review panel with the opinion that Gumala and Rio Tinto 
should enter into a partnership agreement that offers accommodation to families 
travelling to Port Hedland for renal dialysis. It was disclosed that a mobile renal 
dialysis station operational in the Tom Price area should be up and running within 
the short term.   
Attending members claimed that renal dialysis is not the only health issue present in 
the Pilbara but there are also significant drug and alcohol related issues, and 
diabetes amongst others.  
It is the opinion of the members that Aboriginal medical centres, run by Aboriginal 
people, within the communities should be an important part of Gumala’s plans for 
the future.  The CEO agreed and explained that it is Gumala’s intention to establish 
Aboriginal medical centres through partnerships with other agencies. 
 
Administration costs 
 
Members expressed serious concerns for Gumala’s high administration costs which 
in their opinion could have been used for the development of health services. 
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Lore and Culture 
 
The lack of programs for the preservation of Aboriginal culture was an area of 
concern for the members at this meeting. 
  
Housing 
 
It was stated that Gumala needs to do more to support the housing needs of the 
membership. The CEO explained how GAC is in the process of building ten houses in 
Port Hedland. This pilot program would demonstrate GAC’s ability to build houses in 
its own capacity which will then open up more partnership opportunities with the 
Government to addressing housing issues.   
The CEO also explained that once the houses have been completed there would be 
selection criteria put in place to allow the members who need accommodation 
assistance the most to access the housing. Furthermore the CEO explained that GAC 
was pressing GIPL to utilise part of the money devoted to investments under the 
General Gumala Foundation Trust deed (40%) to assist with the building of houses. 
In closing, Charles Tucker expressed the opinion that another consultation meeting 
should take place in Tom Price due to lack of attendance. 
 
SUMMARY OF KEY POINTS 
 

1. Health: members are not satisfied with the decrease in funds available 

for Health and Wellbeing program and want an increase; Aboriginal 

medical centres are required to deal with a broader scale of health 

issues experienced by members within the communities and these 

should all be Aboriginal run.    

2. Administration Costs: members are concerned with the high level of 

administrative costs and commented that these funds could be going to 

the pressing health issues experienced by the membership.  

3. Programs: In addition to the implementation of more funds for the 

Health and Wellbeing program the members would like greater 

flexibility within their programs.  

4. Culture: More programs are required for the preservation of Aboriginal 

Culture.  

5. Housing: Accommodation in the Pilbara is very expensive and Gumala 

should support the housing needs of the membership by building 

houses.  
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Roebourne 23 July 
 
 
 

Meeting:  In Roebourne on the 23rd of July 2013 (Opened at 6:30pm; Closed at 
7:30pm). 
Attending members: May Byrne, Pine Byrne 
GAC representatives: Garry Parker (Liaison Officer), Alessandro Scarcella (Indigenous 
Engagement Specialist), Madelaine Fisher (Governance Officer), Hon Paul Lennon 
(GAC’s Consultant) 
Rio representative: Lauren Heinritz (Superintendent – Agreement Implementation 
Communities, Iron Ore), Hon Frederic Chaney (Rio Tinto’s Consultant) 
 
 

 
Meeting Minutes 

 
Two members attended this meeting. Paul Lennon and Fred Chaney (Co-consultants) 
opened the meeting by introducing themselves and outlining their roles. It was 
explained that the Monitoring and Liaison Committee had provided a detailed term 
of reference for the conduct of the Review with a list of criteria that needed to be 
addressed. Paul Lennon emphasised that that criteria would guide their investigation 
and their Yandi Land Use Agreement Review report.  This report has been scheduled 
for completion by 16 September 2013. 
Fred Chaney then opened the discussion to the floor and asked Members to express 
their opinion of GAC’s performance and the workings of the Agreement. 
 
Communication 
 
The entire meeting had May Byrne as the only interlocutor. Her first comment 
regarded the way the meeting had been communicated to Members. She addressed 
the review panel with the opinion that letters should have been sent out to give 
notice of the meeting. She expressed that a message sent out and followed up by 
phone calls to every Member was not enough notice. 
 
Housing 
 
The main topic of the discussion regarded property right issues on a homeland 
community in the Tom Price area. May Byrne note how she had built a house in her 
own capacity on the aforesaid area and that, according to her; another Member 
claims propriety rights on that same land. Up to this date, it is not clear who owns 
that land and which property agreement it should go under. Different ideas were 
tabled in search of a potential solution. It was noted how difficult it would be if GAC 
invested money into land owned by individuals. The idea of GAC owning the land as 
a Trust was also expressed. 
As a final comment, May Byrne noted how many Members, especially Elders, have 
the desire to live on homeland. 
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SUMMARY OF KEY POINTS 
 

1. Communication: Letters should be sent out via post  

2. Housing: A solution should be reached identifying who should hold the 

lease on the homeland community located in the Tom Price area.  

 

 

 

 

 
Onslow 24 July 

 
 
Meeting:  In Onslow on the 24th of July 2013 (Opened at 12:30pm; Closed at 
2:30pm). 
Attending members: Caroline Parker, Charmaine Derschow, Nicholas Cook 
GAC representatives: Anthony Ryan (General Manager – Operations), Garry Parker 
(Liaison Officer), Alessandro Scarcella (Indigenous Engagement Specialist), 
Madelaine Fisher (Governance Officer), Hon Paul Lennon (GAC’s Consultant) 
Rio representative: Lauren Heinritz (Superintendent – Agreement Implementation 
Communities, Iron Ore), Hon Frederic Chaney (Rio Tinto’s Consultant) 
 
 

 
Meeting Minutes 

 
Five (5) Members attended this meeting. The Hon Paul Lennon (GAC’s Consultant) 
opened the meeting by introducing himself and outlining his role. The Hon Frederic 
Chaney then opened the discussion to the floor and asked Members to express their 
opinion of GAC’s performance. 
 
Cash payments 
 
Uncle Nicholas Cook, who expressed the opinion that cash payments should be given 
to Members, gave the opening comment. The Hon Fred Chaney explained how this 
method of payment is in contrast with the charitable nature of the Trust. It was also 
noted that cash payments would be subject to taxation, effectively reducing the 
amount payable to Members. 
The Indigenous Liaison Officer, Garry Parker, noted how beneficiaries should be free 
to use their entitlements in the way they desire. He also informed the review panel 
that many Members have started exchanging purchase orders for cash. 
Frustration was expressed about the purchase order system and it being a return to 
the ‘welfare’ days.  Some would like to break the Trust and receive direct benefits. 
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Housing  
 
In regard to housing, Members noted how little had been done to help them own a 
home. A major concern was that Elders should be looked after and provided with a 
home. 
It was expressed that GAC might establish a construction business to build houses 
for Members built by Members, achieving the dual results of creating training and 
job opportunities along with providing Members with houses. 
 
Utilisation of the income 
 
The Hon Fred Chaney queried whether Members wanted the income to be shared 
equally amongst the Membership, or if they thought that special consideration 
should be given to particular cases.  
Members were more inclined to an equal distribution of the income. 
 
Business development 
 
It was noted how a communication system should be implemented to make 
Members more aware of their ability to apply for business grants at GAC. 
Anthony Ryan, General Manager – Operations, explained how, while assessing 
business development proposals, GAC looks at the sustainability of the business and, 
ultimately, if the business is capable of generating income independently. 
 
Cultural awareness 
 
Cultural awareness was addressed as an issue at GAC. 
  
Positive comments 
 
Significant appreciation was expressed for programs such as Sport, Funeral 
Assistance and Education. 
It was noted how the Education Manager and the Education Specialist have 
developed very close relationships with schools, helping beneficiaries with their 
education needs. 
Also, the assistance provided by GAC through the Lore & Culture Programs was 
highly appreciated. 
 
Car Maintenance Program 
 
The Car Maintenance Program was considered difficult to access and not reflective 
of Members’ needs. 
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Indigenous Liaison Officer 
 
Lauren Heinritz, Superintendent – Agreement Implementation Communities, Iron 
Ore, expressed appreciation for the work performed by the Indigenous Liaison 
Officer Garry Parker. 
In response, Garry Parker expressed his positive reflection on the relationship with 
Rio Tinto. 
 
SUMMARY OF KEY POINTS 

1. Business development: Implementation of the communication system 

on business grants at GAC.    

2. Housing: Efforts should be focused on helping Members to own a 

home.  

3. Utilisation of the income: Income should be shared equally amongst 

the Membership. 

4. Cultural awareness: Cultural Awareness must be implemented at 

GAC. 

5. Positive comments: Appreciation expressed for programs such as 

Sport, Funeral Assistance, Education and Lore & Culture. 

6. Car Maintenance Program: This program is considered difficult to 

access and not reflective of Members’ needs. 

  

 
 

 
 
 
Karratha 25 July 
 
 
 

Meeting:  In Karratha on the 25th of July 2013 (Opened at 12:30pm; Closed at 
2:30pm). 
Attending members: Charmaine Parker, Paul Lethbridge, Michelle Hubert, Kaye 
Jones, Paul Ryan. 
GAC representatives: Anthony Ryan (General Manager – Operations), Garry Parker 
(Liaison Officer), Alessandro Scarcella (Indigenous Engagement Specialist), 
Madelaine Fisher (Governance Specialist, Observer), Hon Paul Lennon (GAC’s 
Consultant) 
Rio representative: Lauren Heinritz (Superintendent – Agreement Implementation 
Communities, Iron Ore), Hon Frederic Chaney (Rio Tinto’s Consultant) 
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Meeting Minutes 
 

Five (5) members attended this meeting. The Hon Fred Chaney (Rio Tinto’s 
Consultant) opened the meeting by introducing himself and outlining his role. The 
Hon Frederic Chaney then opened the discussion to the floor and asked Members to 
express their opinion of GAC’s performance. 
GAC’s support to members 
 
Michelle Hubert, who expressed the opinion that GAC is not giving enough support 
to Members, gave the first comment. In particular, Michelle explained how GAC 
should put in place a plan to enable Members to become independent. A way to do 
so was seen in investing more money into education. 
Auntie Eva Black (note this woman does not appear in the attendance list?) noted 
how, in her opinion, there is discrimination between Members who work and 
member who are on Centreline. Auntie Eva expressed the idea that Members who 
work should obtain the same benefits as Members who don’t work. 
The increase in the cost of living in the Pilbara was noted. 
 
Sport Program 
 
Members noted how the Sport Program is not utilised by many of them so there 
should be the option to allocate the money into other programs. 
 
Utilisation of income 
 
Hon Fred Chaney asked Members how they would prefer to invest their money. 
Members answered that they would like to see more investment into health and 
community services. It was noted how drugs and alcohol are serious issues amongst 
the community in Karratha.  
It was expressed that GAC should cooperate with other organisations to assist the 
community in Karratha. 
 
Supporting members after a detention period 
 
Charmaine Parker addressed the review panel with the opinion that GAC should 
support members when coming out of prison with a program that would assist their 
rehabilitation into society. 
 
Supporting different beliefs 
 
Charmaine Parker and Michelle Hubert expressed the opinion that since GAC has 
programs for Lore and Culture GAC should also support programs for different 
religious beliefs.  
They both communicated that a new program should be put in place at GAC. This 
program would constitute an alternative to the one currently in place for Lore & 
Culture and would meet the expectation of those members who have different 
religious beliefs. 
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Children in Members’ care and Elders payment 
 
Michelle Hubert, Auntie Eva Black and Kaye Jones brought to the attention of the 
review panel their personal cases. They have several children in their care, some of 
which are over the age of eighteen (18) but have still not been accepted as Gemalla 
Members.  
Eva Black also enquired about the payment made to some of the Elders in 
recognition of their activity during the Lore season. In particular, she assumed that 
she was on the list of Elders and for that reason she should had been paid. 
 
Positive comments 
 
Significant appreciation was expressed for programs such as Funeral Assistance and 
Education. 
It was noted how the Education Manager and the Education Specialist have 
developed very close relationships with schools, helping beneficiaries with their 
education needs. 
 
Car Maintenance Program 
 
The Car Maintenance Program was considered difficult to access and not reflective 
of Members’ needs. 
 
 
SUMMARY OF KEY POINTS 

1. Utilisation of the income: Income should be shared equally amongst 

the Membership and more funds should be invested into health and 

community services. 

2. Positive comments: Appreciation was expressed for programs such 

as Funeral Assistance and Education. 

3. Car Maintenance Program: This program is considered difficult to 

access and not reflective of Members’ needs. 

4. Supporting different beliefs: A new program to assist religious 

diversity was requested. 
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Appendix 3 
 

Legal advice concerning GIPL directors 
 
 
 
RICHARD REYNOLDS AM CONSULTING SOLICITOR 
 
14 August 2013 
 
Mr Tony Cooke Executive Officer 
Gumala Investment Pty Ltd 
Level 1 165 Adelaide Terrace Perth 6000 
 
Dear Tony, 
 
Position of GIPL’s independent and language group Directors 

 
1.Background 
 
This letter relates to our recent discussions concerning the position of the GIPL 
Directors and the request for assistance by the Chaney/Lennon Committee in 
their letter of 21st May to Diane Guise, Steve Mav and Chris Dawe. 
By way of background, you have told me that all 6 of the present directors 
consider that they are bound to resign on 13th October this year and intend to do 
so. Recent appointments have been what you have described as “balance of 
term” appointments, expiring on 13th October this year. 
 
This is the main reason for the request for assistance from the Chaney/Lennon 
Committee on “whether it is possible to instigate a process where the current 
GIPL Directors resign over a staggered period of time (starting on 13th October 
2013) to ensure business continuity.” 
 
You have asked me to suggest a reply to that request. That requires an 
examination of the position of the present Directors. The suggested reply is set 
out at the end of this letter. 
 
2. Issues 
 
The main issues with regard to the position of the directors are: 

 their term of office.

 circumstances in which any of them can be removed from office? 

 the effect of the Director’s Deed and the Letter of Appointment which you 

have told me all or some of the directors have signed. 

 How is a new director appointed to fill a casual vacancy? 
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3. Term of office 
 
The term of office of any director is indefinite, and continues until: 
(a) he or she resigns in writing; or 
(b) is absent without the permission of the directors for more than six months 
from meetings of directors held during that period; or 
(c) any of the other grounds in clause 72 of the Constitution apply, such as 
bankruptcy or unsoundness of mind. 
 
Independent directors can also be removed from office: 
 
(d) under clause 69(2) of the Constitution, where he or she “commits an act of 
gross dishonesty in the discharge of his duties or is guilty of gross dereliction of 
duties”; or his or office automatically “becomes vacant” under clause 72 of the 
Constitution, for various external reasons such those noted above.; or 
(e) under clause 69(3) by the “company” during the 90 day period following the 
“expiry of any Minimum Term” of 5 years, of the term of office of GIPL as Trustee 
of the General Gumala Foundation. 
 
In this context, “the company” probably refers to the sole shareholder, GAC, 
acting as a general meeting on the basis that there is no one else to whom it 
could refer.  It does not, in my view, refer to the directors acting as a Board. 
 
Therefore, the term of office of any GIPL director is not for fixed term and it is not 
open to the GIPL Board to appoint a director for a fixed term. Once appointed, a 
director continues to be a director until one of the above events occurs. 
 
This point is emphasized in relation to the independent directors by the opening 
words of clause 69(2) of the Constitution – “Subject to Article 69(3), the company 
may not remove any independent director from office unless .....”. 
 
However, any of the directors could agree with the company, acting through its 
Board, to resign on a specific future date. 
 
4. The meaning of “Minimum Term” 

The reference to “Minimum Term” in clause 69(3) of the Constitution relating to 
the removal of an independent director, is to “any” term of 5 years during which 
the Company is the Trustee of the Foundation. 
 
The basis for this conclusion is as follows. “Minimum Term” is defined in the 
Consolidated Trust Deed as “5 years”. In the Constitution, “Minimum Term” is 
defined, “unless the context otherwise requires”, as “5 years from the date that 
the General Gumala Foundation is established.” In this instance, the context does 
“otherwise require” because clause 69(3) of the Constitution clearly refers to “any 
Minimum Term for which the Company is appointed as trustee of the General 
Gumala Foundation”. 
 
Also, in this context, Clause 1(5) of the Constitution states that in interpreting 
“these Articles” (now Constitution) in relation to the role of the Company as 
trustee of the Foundation, “regard may be had to the trust deed of the 
Foundation”. 
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However, the position of the directors in relation to their terms of office and 
possible removal, is quite separate from the role of the Company as trustee of the 
Foundation and the Trust Deed is not relevant in this respect. 
 
5. Possible removal from or vacation of office 

 

Independent directors 

As shown above, clauses 69(2) and 69(3) of the Constitution describe the only 
two situations in which an independent director can be removed from office. 
 
Also under clause 72, a director can automatically cease to be a director of the 
company in the circumstances listed in that clause, one of which is written 
resignation. 
 
Effective resignation by a director requires a written and signed notice of 
resignation given to the company. (Clause 72(5) of the Constitution). 
 
Until a director is lawfully removed from or vacates office, including the clause 72 
events, he or she will remain legally a director of the company with his or her 
legal responsibilities under the Corporations Act 2001. 
 
Language group directors 
 
There are no corresponding removal provisions in the Constitution relating to the 
language group directors. 
 
Indeed, the only reference in the Constitution to the language group directors is in 
clause 69(4) which states that they “will be persons nominated by the Manager 
(GAC)”. This provision follows clause 28(1)(b )(i)(B) of the Trust Deed. 
 
There is no reference to their term of office or removal or vacation of office except 
the general provisions of clause 72 relating to all directors. 
 
6. Other documents  
 
6.1 Directors’ Deed 
 
You have told me that each independent GIPL Director has signed a Director’s 
Deed with GIPL and the language group directors may also have done. 
 
The Deed is in common form and has no bearing on the length of the Director’s 
period in office. For example “Appointment Period” is defined as “the period 
during which the Director holds office as a director”. 
 
 
 
6.2 The Letter of Appointment 
 
You have also told me that each independent director has signed, (and the 
language group directors may also have done) a Letter of Appointment (in the 
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form of the draft letter sent to Mike Bonney) which refers to the term of his 
appointment being from 11th July 2011 to 13th October 2013. It also sets out the 
business terms of the relationship between the company and the director during a 
specific period. 
 
The Letter of Appointment does not refer to the possibility of an agreed extension 
of that term, which can happen at any time, or to a requirement that the director 
resign on 13th October 2013, or to an agreement on the director’s part to resign 
on 13th October 2013. While the term of the Letter of Appointment may expire, 
that fact does not amount to an agreement by the director to resign. It means only 
that the business terms in that letter cease to apply. 
 
While the Appointment Letter could possibly contain an undertaking to resign on 
13th October 2013, it does not do so. 
 
6.3 Federal Court Consent Orders 

 
The Consent Orders issued on 11th March 2008 by the Federal Court, which you 
showed me, appear to refer only to the period of 5 years from the date of the 
Orders, expiring on 11th March 2013. Under those Consent Orders, GAC was not 
to use its position, power or right as the Company’s sole shareholder to remove 
the Company’s directors during that period except in accordance with the Deed of 
Settlement referred to in the Orders or with the prior written approval of the 
Company’s Directors. 
 
The effect of those Orders seems to have expired on 10th March 2013. 
 
I conclude that none of these documents has any application to the issues which 
are the subject of this letter. 
 
7. Casual vacancies 
 
Independent directors 
 
Clause 69(1) of the Constitution deals with casual vacancies among the 
independent directors. 
 
Clause 68(3) requires that at least three of the directors must be independent 
directors who satisfy certain specified personal criteria. Clause 68(5) states that 
the “members must exercise their voting rights to appoint directors in accordance 
with this (Article) 68”. GAC is the sole shareholder. 
 
However, the sole shareholder’s only specific rights to appoint a new director 
arise under clause 69(1)(b ) where, in the circumstances to which that provision 
applies, it is required to appoint a person selected by the Appointments 
Committee; or under clause 69(3), in the 90 day period after the expiry of any 
Minimum Term, as explained above. 
In relation to a casual vacancy, clause 69(1) states: 
 
“If at any time an independent director has been removed from or vacates office: 

(a) if there are two independent directors still in office, that vacancy shall be 

filled by the unanimous decision of the remaining directors; or 
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(b) if there not two independent directors still in office or the remaining 

directors are unable to reach unanimous agreement, the members must 

appoint as the replacement the person selected by the “Appointing 

Committee”, defined in clause 1(4) of the Constitution. 

If one independent director resigns, and there are two remaining independent 
directors, under paragraph (a) above, there are two possibilities. The choice is 
between those two independent directors appointing a third independent director; 
or, in accordance with the text of the clause, “all the remaining directors” by 
unanimous decision, appointing a third independent director. 
 
No difficulty arises, and no choice is necessary if all the remaining directors vote 
in favour of the designated new director. 
 
If for any reason unanimity among the other directors cannot be achieved, then 
under paragraph 69(1)(b), the sole Shareholder must appoint a person selected 
by the Appointments Committee. In other words, on a literal meaning of the 
words used in the clause, the two remaining independent directors are not able to 
appoint another by themselves. 
 
There is, however, a possible alternative argument that clause 69(1)(a) was 
intended to read: 
 

 “If there are two independent directors still in office, that vacancy shall be filled 
by the unanimous decision of the remaining [independent] directors. 
 
In support of that view, why is that 5 directors can appoint a new independent 
director but 4 cannot? Why, if the clause is read literally, can any language group 
director veto the appointment of a new independent director, especially in view of 
the special attributes of an independent director set out in the Constitution 
(clause 68(3), and the entirely different method of appointment of the language 
group directors? There may also be practical issues, such as whether it is 
possible to obtain an unanimous decision by all the remaining directors. 
 
You have told me that the Board has adopted the alternative view of the meaning 
of the words in clause 69(1)(a) (as if the word “independent” were inserted as 
suggested) in relation to the appointment of the last two independent directors. 
 
 
Language Group Directors 
 
There is no express provision in the Constitution for filling a vacancy occurring 
among the language group directors. However, the terms of clause 68(4) strongly 
suggest that it can be implied that the Manager has the power to nominate a 
replacement where there is a vacancy. 
 
None of these conclusions appears to be affected by clauses 73 (Single Director 
Vacancy), 83 (Quorum) or 84 (Effect of vacancy) of the Constitution. 
 
8. GAC letter of 2nd July 2013 
 
This letter presupposes that there are or will be vacancies in either the 
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independent directors or the language group directors or both groups, as no 
director has a term of office and there is no power to remove any of the present 
directors. 
 
9. The Chaney/Lennon request. 
 
9.1 Background 
 
The current GIPL Directors are the three independent directors, and the three 
language group directors nominated by GAC. (Clause 68 of the Constitution and 
clause 28.1 of the Trust Deed). 
 
The Chaney/Lennon request relates to the present intention of all 6 directors, 
independent and language groups, to resign at the same time, on 13th October 
2013. 
 
I have been told that the last 90 day period following the expiry of the last 
Minimum Term during which the Company can remove an independent Director, 
has now expired. 
 
9.2 Change of Constitution 
 
GAC, as sole shareholder, and as the Consent Orders have expired, can always 
change the Constitution under the Corporations Act to make clearer such matters 
as terms of office and the procedure for appointments to fill casual vacancies, 
subject to the requirements of clause 28 of the Trust Deed. 
 
It should be noted that Clause 28 only states that certain specified provisions 
must be provided for in the Constitution. It does not state that there cannot be 
any ancillary or related provisions as long as the specified provisions are 
included. 
 
9.3 Suggested programme for a staggered change of directors 
 
(a)  As noted above in paragraph 3, each of the present directors will remain in 

office indefinitely unless and until he or she chooses to resign. This is so in the 

absence of the special circumstances relating to the independent directors which 

may arise under clause 69(2) (noted above in paragraph 5) or any of the directors 

under clause 72. 

 

(b)  All the 6 present Directors could agree to a programme for the successive 

resignations of one independent Director and the appointment of another, until all are 

replaced at spaced intervals, possibly 6 to 12 months, relying on clause 69(2)(a) of 

the Constitution. (This would avoid the possible controversy over the meaning of 

clause 69(1)(a) referred to above). 

 
(c) The same programme could make agreed potentially different 
arrangements in relation to the language group directors. 
 
(d) The directors could also agree to appropriate extensions of the terms of the 
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Directors Deeds and Letters of Appointment. 
 
(e) This suggested programme could be approved and achieved at one 
Directors meeting as long as the names of future appointees were available. 
 
(f) If this programme cannot be achieved, the amendments to the Constitution 
suggested above could be considered. 
 
(g) As a final option, in relation to the independent directors, the Appointments 
Committee approach of clause 69(1)(a ) would need to be applied; and in relation 
to the language group directors, it may be possible for vacancies to be created by 
the resignation of some or all of them. 
 
I have not been asked to consider and this letter does not address the issue of 
any possible liability of the present directors if they all resigned on the same day 
and left the company without directors. 
 
Please let me know if I can provide any further assistance in this matter. 
 
Yours sincerely, 
 
 
Richard Reynolds 


